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Presidential Documents

Title 3—

The President

Proclamation 8832 of June 1, 2012

African-American Music Appreciation Month, 2012

By the President of the United States of America

A Proclamation

As a long-cherished piece of American culture, music offers a vibrant sound-
track to the story of our people and our Union. At times when words
alone could not bring us together, we have found in melodies and choruses
the universal truths of our shared humanity. African-American musicians
have left an indelible mark on this tradition, and during African-American
Music Appreciation Month, we pay special tribute to their extraordinary
contributions.

Generations of African Americans have used music to share joy and pain,
triumph and sorrow. Spiritual hymns gave hope to those laboring under
the unrelenting cruelty of slavery, while gospel-inspired freedom songs sus-
tained a movement for justice and equality for all. The smooth sounds
of jazz and the soulful strain of the blues fed a renaissance in art and
prose. The rhythm and blues that began in a basement in Detroit brought
people together when laws would have kept them apart, while the urban
beats and young wordsmiths from cities coast-to-coast gave voice to a new
generation. And on stages and in concert halls around the world, African-
American singers and composers have enhanced opera, symphony, and clas-
sical music by bringing energy and creativity to traditional genres.

At its core, African-American music mirrors the narrative of its original
creators—born of humble beginnings and raised to refuse the limitations
and circumstances of its birth. This month, we honor the African-American
musicians, composers, singers, and songwriters who have forever shaped
our musical heritage, and celebrate those who carry this rich legacy forward.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim June 2012 as African-
American Music Appreciation Month. I call upon public officials, educators,
and all the people of the United States to observe this month with appropriate
activities and programs that raise awareness and foster appreciation of music
that is composed, arranged, or performed by African Americans.



33596 Federal Register/Vol. 77, No. 110/ Thursday, June 7, 2012/Presidential Documents

IN WITNESS WHEREOF, I have hereunto set my hand this first day of
June, in the year of our Lord two thousand twelve, and of the Independence
of the United States of America the two hundred and thirty-sixth.

[FR Doc. 2012-13944
Filed 6-6-12; 8:45 am]
Billing code 3295-F2-P
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Proclamation 8833 of June 1, 2012

Great Outdoors Month, 2012

By the President of the United States of America

A Proclamation

America’s natural treasures and unique landscapes have always mirrored
the rugged independence and cherished diversity that define our national
character. From rocky coasts to lush woodlands to urban parks, our great
outdoors have set the scene for countless adventures, trials, and triumphs.
During Great Outdoors Month, we celebrate our long legacy of environmental
stewardship and resolve to preserve clean and healthy outdoor spaces for
generations to come.

Thanks to centuries of forward-thinking Americans—from leaders like Presi-
dents Abraham Lincoln and Theodore Roosevelt to private citizens and
neighborhood groups—our lives have been enriched by a tremendous array
of natural beauty. To uphold this tradition, I was proud to launch the
America’s Great Outdoors Initiative. Building on input from tens of thousands
of people across our country, we are joining with communities, landowners,
sportsmen, businesses, and partners at every level of government to reconnect
Americans with the natural world and lay the foundation for a more sustain-
able planet. Through the Initiative, we are also helping support farms and
ranches that provide our Nation with food, fiber, and energy. The 21st
Century Conservation Service Corps is empowering our Nation’s youth to
restore and protect our public lands and waters through meaningful jobs
and service opportunities. And First Lady Michelle Obama’s Let’s Move
Outside! initiative is encouraging children and families to explore the out-
doors and engage in outdoor recreation as part of a healthy, active lifestyle.

Protecting our environment is not only a duty to our children; it is an
economic imperative. Visitors to our public lands contribute billions of
dollars to local economies, and I am committed to supporting this engine
of growth. As part of our National Travel and Tourism Strategy, my Adminis-
tration is working to increase visits to our national parks and scenic places.
This initiative will help support small businesses and drive job growth
across our country.

Great Outdoors Month is a time for all Americans to share in the natural
splendor of which we are all proud inheritors. Whether camping, fishing,
rock climbing, or playing in a neighborhood park, nature offers each of
us the opportunity to get active, explore, and strengthen our bonds with
family and friends. This month, let us celebrate our natural heritage by
experiencing it together.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim June 2012 as Great
Outdoors Month. I urge all Americans to explore the great outdoors and
to uphold our Nation’s legacy of conserving our lands and waters for future
generations.



33598 Federal Register/Vol. 77, No. 110/ Thursday, June 7, 2012/Presidential Documents

IN WITNESS WHEREOF, I have hereunto set my hand this first day of
June, in the year of our Lord two thousand twelve, and of the Independence
of the United States of America the two hundred and thirty-sixth.

[FR Doc. 2012-13947
Filed 6-6-12; 8:45 am]
Billing code 3295-F2-P
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Proclamation 8834 of June 1, 2012

Lesbian, Gay, Bisexual, and Transgender Pride Month, 2012

By the President of the United States of America

A Proclamation

From generation to generation, ordinary Americans have led a proud and
inexorable march toward freedom, fairness, and full equality under the law—
not just for some, but for all. Ours is a heritage forged by those who
organized, agitated, and advocated for change; who wielded love stronger
than hate and hope more powerful than insult or injury; who fought to
build for themselves and their families a Nation where no one is a second-
class citizen, no one is denied basic rights, and all of us are free to live
and love as we see fit.

The lesbian, gay, bisexual, and transgender (LGBT) community has written
a proud chapter in this fundamentally American story. From brave men
and women who came out and spoke out, to union and faith leaders who
rallied for equality, to activists and advocates who challenged unjust laws
and marched on Washington, LGBT Americans and allies have achieved
what once seemed inconceivable. This month, we reflect on their enduring
legacy, celebrate the movement that has made progress possible, and recom-
mit to securing the fullest blessings of freedom for all Americans.

Since I took office, my Administration has worked to broaden opportunity,
advance equality, and level the playing field for LGBT people and commu-
nities. We have fought to secure justice for all under the Matthew Shepard
and James Byrd, Jr., Hate Crimes Prevention Act, and we have taken action
to end housing discrimination based on sexual orientation and gender iden-
tity. We expanded hospital visitation rights for LGBT patients and their
loved ones, and under the Affordable Care Act, we ensured that insurance
companies will no longer be able to deny coverage to someone just because
they are lesbian, gay, bisexual, or transgender. Because we understand that
LGBT rights are human rights, we continue to engage with the international
community in promoting and protecting the rights of LGBT persons around
the world. Because we repealed ‘“Don’t Ask, Don’t Tell,” gay, lesbian, and
bisexual Americans can serve their country openly, honestly, and without
fear of losing their jobs because of whom they love. And because we must
treat others the way we want to be treated, I personally believe in marriage
equality for same-sex couples.

More remains to be done to ensure every single American is treated equally,
regardless of sexual orientation or gender identity. Moving forward, my
Administration will continue its work to advance the rights of LGBT Ameri-
cans. This month, as we reflect on how far we have come and how far
we have yet to go, let us recall that the progress we have made is built
on the words and deeds of ordinary Americans. Let us pay tribute to those
who came before us, and those who continue their work today; and let
us rededicate ourselves to a task that is unending—the pursuit of a Nation
where all are equal, and all have the full and unfettered opportunity to
pursue happiness and live openly and freely.
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[FR Doc. 2012-13949
Filed 6-6-12; 8:45 am]
Billing code 3295-F2-P

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim June 2012 as Lesbian,
Gay, Bisexual, and Transgender Pride Month. I call upon the people of
the United States to eliminate prejudice everywhere it exists, and to celebrate
the great diversity of the American people.

IN WITNESS WHEREOF, I have hereunto set my hand this first day of
June, in the year of our Lord two thousand twelve, and of the Independence
of the United States of America the two hundred and thirty-sixth.
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Proclamation 8835 of June 1, 2012

National Caribbean-American Heritage Month, 2012

By the President of the United States of America

A Proclamation

Individuals and families from Caribbean countries have journeyed to Amer-
ica’s shores for centuries. Some were brought here against their will in
the bonds of slavery. Some immigrated to America as children, clutching
a parent’s hand. Others came as adults, leaving behind everything they
knew in pursuit of a better life in a new world. Generations of Caribbean
Americans have sought to ensure their children and grandchildren would
have the freedom to make of their lives what they will, and during National
Caribbean-American Heritage Month, we celebrate their rich narratives and
recognize their immeasurable contributions to our country.

Caribbean Americans have shaped every aspect of our society—enhancing
our arts and humanities as titans of music and literature, spurring our
economy as intrepid entrepreneurs, making new discoveries as scientists
and engineers, serving as staunch advocates for social and political change,
and defending our ideals at home and abroad as leaders in our military.
Their achievements exemplify the tenacity and perseverance embedded in
our national character, and their stories embody the fundamental American
idea that when access to opportunity is equal, anyone can make it if they
try.

As we reflect on the myriad ways Caribbean Americans have shaped our
country, we join in commemorating the 50th anniversaries of independence
in Jamaica and Trinidad and Tobago, and we reaffirm the bonds of friendship
we share with our Caribbean neighbors. This month, let us celebrate the
essence of the Nation we all love—an America where so many of our
ancestors have come from somewhere else; a society that has been enriched
by cultures from around the world.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim June 2012 as National
Caribbean-American Heritage Month. I encourage all Americans to celebrate
the history and culture of Caribbean Americans with appropriate ceremonies
and activities.
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IN WITNESS WHEREOF, I have hereunto set my hand this first day of
June, in the year of our Lord two thousand twelve, and of the Independence
of the United States of America the two hundred and thirty-sixth.

[FR Doc. 2012-13950
Filed 6-6-12; 8:45 am]
Billing code 3295-F2-P
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Proclamation 8836 of June 1, 2012

National Oceans Month, 2012

By the President of the United States of America

A Proclamation

Our oceans help feed our Nation, fuel our economic engine, give mobility
to our Armed Forces, and provide a place for rest and recreation. Healthy
oceans, coasts, and waterways are among our most valuable resources—
driving growth, creating jobs, and supporting businesses across America.
During National Oceans Month, we reaffirm our commitment to the oceans
and celebrate the myriad benefits they bring to all Americans.

From tourism and fishing to international commerce and renewable energy
production, coastal and waterside communities help maintain vital sectors
of our Nation’s economy. Yet, while our livelihoods are inseparable from
the health of these natural systems, our oceans are under threat from pollu-
tion, coastal development, overfishing, and climate change. That is why
I established our first ever comprehensive National Ocean Policy. The Policy
lays out a science-based approach to conservation and management, and
brings together Federal, State, local, and tribal governments with all those
who have a stake in our oceans, coasts, and the Great Lakes—including
recreational and commercial fishermen, boaters, offshore and coastal indus-
tries, environmental groups, scientists, and the public. Through the Policy,
we have already expanded access to information and tools to support ocean
planning efforts. Together, I am confident we will sustain these precious
ecosystems and the diverse activities they support.

President John F. Kennedy once told us, “We are tied to the ocean. And
when we go back to the sea—whether it is to sail or to watch it—we
are going back from whence we came.” During National Oceans Month,
let us celebrate our heritage as a seafaring Nation by instilling an ethic
of good ocean stewardship in all Americans.

NOW, THEREFORE, I, BARACK OBAMA, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim June 2012 as National
Oceans Month. I call upon Americans to take action to protect, conserve,
and restore our oceans, coasts, and the Great Lakes.
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IN WITNESS WHEREOF, I have hereunto set my hand this first day of
June, in the year of our Lord two thousand twelve, and of the Independence
of the United States of America the two hundred and thirty-sixth.

[FR Doc. 2012-13954
Filed 6-6-12; 8:45 am]
Billing code 3295-F2-P
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DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part 5
[Docket No. DHS-2011-0057]

Privacy Act of 1974: Implementation of
Exemptions; Department of Homeland
Security Office of Operations
Coordination and Planning—003
Operations Collection, Planning,
Coordination, Reporting, Analysis, and
Fusion System of Records

AGENCY: Privacy Office, DHS.
ACTION: Final rule.

SUMMARY: The Department of Homeland
Security is issuing a final rule to amend
its regulations to exempt portions of a
newly established system of records
titled “Department of Homeland
Security Office of Operations
Coordination and Planning—-003
Operations Collection, Planning,
Coordination, Reporting, Analysis, and
Fusion System of Records” from certain
provisions of the Privacy Act.
Specifically, the Department exempts
portions of the system of records from
one or more provisions of the Privacy
Act because of criminal, civil, and
administrative enforcement
requirements.

DATES: Effective Date: This final rule is
effective June 7, 2012.

FOR FURTHER INFORMATION CONTACT: For
general questions please contact:
Michael Page (202—357-7626), Privacy
Point of Contact, Office of Operations
Coordination and Planning, Department
of Homeland Security, Washington, DC
20528. For privacy issues please
contact: Mary Ellen Callahan (703-235-
0780), Chief Privacy Officer, Privacy
Office, Department of Homeland
Security, Washington, DC 20528.

SUPPLEMENTARY INFORMATION:

Background

The Department of Homeland
Security (DHS) Office of Operations
Coordination and Planning (OPS)
published a notice of proposed
rulemaking (NPRM) in the Federal
Register, on November 15, 2010 at 75
FR 69604, proposing to exempt portions
of the system of records from one or
more provisions of the Privacy Act
because of criminal, civil, and
administrative enforcement
requirements. The system of records is
titled, “DHS/OPS—-003 Operations
Collection, Planning, Coordination,
Reporting, Analysis, and Fusion System
of Records.” The DHS/OPS-003
Operations Collection, Planning,
Coordination, Reporting, Analysis, and
Fusion system of records notice (SORN)
was published concurrently in the
Federal Register on November 15, 2010
at 75 FR 69689, and comments were
invited on both the NPRM and SORN.

Public Comments

DHS/OPS received three comments
on the NPRM and three comments on
the SORN for a total of six comments.

Comments on the NPRM

DHS/OPS received three comments
on the NPRM. The first NPRM comment
was from an anonymous individual
seeking to state an opinion and
requested no specific action or
amendment related to the proposed
rulemaking. The second NPRM
comment was from an anonymous
individual supporting the proposed
rulemaking. The third NPRM comment
was from a public interest organization
that filed comments on the NPRM and
SORN jointly in a comingled fashion
and the comments on the SORN and
NPRM are addressed as the second
SORN comment below.

Comments on the SORN

DHS/OPS also received three
comments on the SORN. The first SORN
comment was from a media and
academic partnership and included the
following points: (1) It is difficult for the
public to comment on the merits of the
proposed rulemaking because so little
information is available on fusion
centers; (2) the government has failed to
make available information requested
under FOIA (an issue unrelated to this
proposed rulemaking); (3) the proposed
system does not adequately protect the

public’s privacy; (4) the new system will
impose significant costs (an issue
unrelated to this proposed rulemaking);
(5) there is fusion center mission creep
(an issue unrelated to this proposed
rulemaking); and (6) there are privacy
violations in fusion center guidelines
(an issue unrelated to this proposed
rulemaking). Many of the points raised
by this commenter were unrelated to the
proposed rulemaking, but the
Department will address the above
comments in whole. The commenter
states that there is “insufficient public
information available on fusion centers
for the public to adequately evaluate the
effect of the proposed information
collection system” and “the expense,
mission creep, and privacy effects of the
proposed database.” In response to the
issues raised by this commenter
regarding fusion centers: (1) Information
on fusion centers can be found on the
Department’s Web page at www.dhs.gov
and in the DHS/ALL/PIA-011
Department of Homeland Security State,
Local, and Regional Fusion Center
Initiative Privacy Impact Assessment
(PIA), December 11, 2008. This PIA
provides a detailed discussion and
privacy analysis on fusion centers and
is available at www.dhs.gov/privacy; (2)
the Department is and will continue to
be responsive to FOIA requests. FOIA
requests may be sent to the Chief
Privacy Officer and Chief Freedom of
Information Act Officer, Department of
Homeland Security, 245 Murray Drive
SW., Building 410, STOP-0655,
Washington, DC 20528; and (3) the
privacy protections of information
collected by fusion centers is covered by
privacy policies of the fusion center.
This DHS/OPS-003 Operations
Collection, Planning, Coordination,
Reporting, Analysis, and Fusion System
of Records is not the system of records
exclusively covering information
collections by fusion centers. This
system of records would only cover
information sent to the NOC by fusion
centers, as well as other information
collections beyond information sent to
the NOC by fusion centers. Components
of the Department receiving information
from fusion centers use their own
SORNSs on a component-by-component
basis and those SORNs can be found at
www.dhs.gov/privacy. Each of the
officially-designated and operational
fusion centers have privacy policies that
have been found by DHS to be “at least


http://www.dhs.gov/privacy
http://www.dhs.gov/privacy
http://www.dhs.gov

33606 Federal Register/Vol.

77, No. 110/ Thursday, June 7, 2012/Rules and Regulations

as comprehensive” as the federal
guidelines for protecting privacy within
the Information Sharing Environment.
Many of these policies are published on
the National Fusion Center
Association’s public Web site at http://
www.nfcausa.org. With respect to points
4,5, and 6, above these are not related
to this rulemaking. This NPRM and
SORN do not seek to establish a new
information technology (IT) database or
to collect new information; rather this
NPRM and SORN provide transparency
to OPS practices by pulling together a
variety of already existing records for a
single purpose under a specific
authority. It is also worth clarifying that
this NPRM and SORN do not
exclusively cover fusion centers for the
Department, although the National
Operations Center (NOC) may receive
information from a fusion center. Such
information may be covered by this
NPRM and SORN. Neither the NOC nor
OPS is a “Fusion Center.” The purpose
of this system of records and its
authority are mandated by law (6 U.S.C.
321d) to be “the principal operations
center for the Department of Homeland
Security.” Through the NOC, OPS
provides real-time situational awareness
and a common operating picture to the
Department’s leadership and senior
management.

The second SORN comment was from
a public interest research center that
filed comments on the NPRM and SORN
jointly in a comingled fashion and both
are addressed in this section. The
commenter raised concerns about: (1)
Unusually broad purpose; (2) unusually
broad authority and sharing; (3)
contradictory statements about fusion
centers as state and local entities (an
issue unrelated to this proposed
rulemaking); (4) taking Privacy Act
exemptions where disclosure from the
individual is withheld; (5) removing the
use of the Privacy Act exemptions that
address ‘“‘relevant and necessary;” (6)
the new fusion center PIA (an issue
unrelated to this proposed rulemaking);
and (7) the new suitable retention and
disposal standards. Finally, the
commenter recommends the creation of
an independent oversight mechanism to
prevent mission creep and uphold
reporting requirements (an issue
unrelated to this proposed rulemaking).

In response to the comment on broad
purpose, authority, and sharing of this
system of records (1 and 2 above), the
Department notes that the NOC is
authorized by law to be “the principal
operations center for the Department of
Homeland Security,” (6 U.S.C. 321d)
and this system of records allows the
NOC to fulfill this mission. Through the
NOG, OPS provides real-time situational

awareness and a common operating
picture to the Department leadership
and senior management. The NOC
operates 24 hours a day, seven days a
week, and 365 days a year and
coordinates information sharing to help
deter, detect, and prevent terrorist acts
and to manage domestic incidents. With
regards to point 3, DHS is not being
contradictory on the nature of fusion
centers, which are state and local
entities. This system of records may
maintain information received from
fusion centers, but only when that
information is sent to the NOC by fusion
centers. Additional information on
fusion centers can be found on the
Department’s Web page at www.dhs.gov
and in the DHS/ALL/PIA-011
Department of Homeland Security State,
Local, and Regional Fusion Center
Initiative PIA, December 11, 2008,
which addresses privacy analysis on
fusion centers and is available at
www.dhs.gov/privacy.

DHS’ decision to take exemptions to
the Privacy Act (point 4) are appropriate
given the law enforcement nature of the
collection and the concern that
providing access may give individuals
the ability to contravene legitimate law
enforcement activities. DHS also notes
that as a matter of policy it reviews all
Privacy Act requests to determine
whether or not it can provide access to
the information. With regards to the
comments concerns regarding
exemptions from the “relevant and
necessary”’ standard (point 5), sufficient
means do exist to verify the accuracy of
the data and ensure that incorrect data
is not used against an individual.
System users are trained to verify
information obtained from the NOC
before including it in any analytical
reports. Verification procedures include
direct queries to the source databases
from which the information was
originally obtained, queries of
commercial or other government
databases when appropriate, and
interviews with individuals or others
who are in a position to confirm the
data. These procedures mitigate the risk
posed by inaccurate data in the system
and raise the probability that such data
will be identified and corrected before
any action is taken against an
individual. In addition, the source
systems from which the NOC obtains
information may, themselves, have
mechanisms in place to ensure the
accuracy of the data prior to the
information being shared, as outlined in
the ISE.

The commenter expressed concern
about the DHS/ALL/PIA-011
Department of Homeland Security State,
Local, and Regional Fusion Center

Initiative PIA, December 11, 2008 (point
6) and whether it was accurate given
this system of records notice. As noted
above, this system of records does not
cover fusion centers, but may receive
information from fusion centers if it is
relevant to the purpose of this system of
records and the mission of OPS. This
PIA is currently under review for
possible update as required by law. The
commenter expressed concern about the
records retention and disposal
standards. DHS has an updated records
schedule approved by NARA for records
contained in this system of records,
Steady state (normal day-to-day) records
are kept for five years and destroyed. All
records that become part of a Phase 2 or
3 event are transferred to the National
Archives five years after the event or
case is closed for permanent retention in
the National Archives (NARA schedule
N1-563-11-010).

Finally, the commenter recommended
that the Department establish additional
independent oversight for fusion centers
beyond what currently exists at the
Department. This is outside the purview
of this rulemaking.

The third and final comment is from
a private individual. This individual
wrote to the Department to explain the
circumstances related to this
individual’s arrest by a state law
enforcement authority resulting in what
this individual believes to be faulty
information received from a state
intelligence center. The individual goes
on to detail issues related to the state’s
fusion center as it applied to this
individual’s case. The individual
requested no specific action or
amendment related to the proposed
rulemaking and the individual’s
comments were unrelated to the
proposed rulemaking.

After careful consideration of public
comments, the Department will
implement the rulemaking as proposed,
additionally the Department will not
update the Systems of Records Notice.

List of Subjects in 6 CFR Part 5

Freedom of information, Privacy.

For the reasons stated in the
preamble, DHS amends Chapter I of
Title 6, Code of Federal Regulations, as
follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

m 1. The authority citation for Part 5
continues to read as follows:

Authority: 6 U.S.C. 101 et seq.; Pub. L.
107-296, 116 Stat. 2135; 5 U.S.C. 301.
Subpart A also issued under 5 U.S.C. 552.
Subpart B also issued under 5 U.S.C. 552a.
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m 2. Add at the end of Appendix C to
Part 5, the following new paragraph
“68":

Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act

* * * * *

68. The DHS OPS-003 Operations
Collection, Planning, Coordination,
Reporting, Analysis, and Fusion System of
Records consists of electronic and paper
records and will be used by DHS and its
components. The DHS OPS-003 Operations
Collection, Planning, Coordination,
Reporting, Analysis, and Fusion System of
Records is a repository of information held
by DHS to serve its several and varied
missions and functions. This system also
supports certain other DHS programs whose
functions include, but are not limited to, the
enforcement of civil and criminal laws;
investigations, inquiries, and proceedings
there under; national security and
intelligence activities; and protection of the
President of the U.S. or other individuals
pursuant to Section 3056 and 3056A of Title
18. The DHS OPS-003 Operations Collection,
Planning, Coordination, Reporting, Analysis,
and Fusion System of Records contains
information that is collected by, on behalf of,
in support of, or in cooperation with DHS
and its components and may contain
personally identifiable information collected
by other federal, state, local, tribal, foreign,
or international government agencies. This
system is exempted from the following
provisions of the Privacy Act pursuant to 5
U.S.C. 552a(k)(1), (k)(2), (k)(3): 5 U.S.C.
552a(c)(3); (d); (e)(1), (e)(4)(G), (e)(4)(H),
(e)(4)(I); and (f). Exemptions from these
particular subsections are justified, on a case-
by-case basis to be determined at the time a
request is made, for the following reasons:

(a) From subsection (c)(3) (Accounting for
Disclosures) because release of the
accounting of disclosures could alert the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of that investigation
and reveal investigative interest on the part
of DHS as well as the recipient agency.
Disclosure of the accounting would therefore
present a serious impediment to law
enforcement efforts and/or efforts to preserve
national security. Disclosure of the
accounting would also permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension, which would undermine the
entire investigative process.

(b) From subsection (d) (Access and
Amendment) because access to the records
contained in this system of records could
inform the subject of an investigation of an
actual or potential criminal, civil, or
regulatory violation to the existence of that
investigation and reveal investigative interest
on the part of DHS or another agency. Access
to the records could permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension. Amendment of the records
could interfere with ongoing investigations
and law enforcement activities and would

impose an unreasonable administrative
burden by requiring investigations to be
continually reinvestigated. In addition,
permitting access and amendment to such
information could disclose security-sensitive
information that could be detrimental to
homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of federal law, the accuracy of
information obtained or introduced
occasionally may be unclear, or the
information may not be strictly relevant or
necessary to a specific investigation. In the
interests of effective law enforcement, it is
appropriate to retain all information that may
aid in establishing patterns of unlawful
activity.

(d) From subsections (e)(4)(G), (e)(4)(H),
and (e)(4)(I) (Agency Requirements) and (f)
(Agency Rules), because portions of this
system are exempt from the individual access
provisions of subsection (d) for the reasons
noted above, and therefore DHS is not
required to establish requirements, rules, or
procedures with respect to such access.
Providing notice to individuals with respect
to existence of records pertaining to them in
the system of records or otherwise setting up
procedures pursuant to which individuals
may access and view records pertaining to
themselves in the system would undermine
investigative efforts and reveal the identities
of witnesses, and potential witnesses, and
confidential informants.

Dated: June 1, 2012.
Mary Ellen Callahan,

Chief Privacy Officer, Department of
Homeland Security.

[FR Doc. 2012-13778 Filed 6-6—12; 8:45 am]
BILLING CODE 9110-9A-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 11

[Docket No. APHIS-2011-0030]
RIN 0579-AD43

Horse Protection Act; Requiring Horse
Industry Organizations To Assess and
Enforce Minimum Penalties for
Violations

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the horse
protection regulations to require horse
industry organizations or associations
that license Designated Qualified
Persons to assess and enforce minimum
penalties for violations of the Horse
Protection Act (the Act). The regulations
currently provide that such penalties
will be set either by the horse industry

organization or association or by the
U.S. Department of Agriculture. This
action will strengthen our enforcement
of the Act by ensuring that minimum
penalties are assessed and enforced
consistently by all horse industry
organizations and associations that are
certified under the regulations by the
U.S. Department of Agriculture.
DATES: Effective Date: July 9, 2012.
FOR FURTHER INFORMATION CONTACT:
Dr. Rachel Cezar, Horse Protection
National Coordinator, Animal Care,
APHIS, 4700 River Road, Unit 84,
Riverdale, MD 20737; (301) 851-3746.

SUPPLEMENTARY INFORMATION:

Background

In 1970, Congress passed the Horse
Protection Act (15 U.S.C. 1821-1831),
referred to below as the Act or the HPA,
to eliminate the practice of soring by
prohibiting the showing or selling of
sored horses. The regulations in 9 CFR
part 11, referred to below as the
regulations, implement the Act.

In the Act, Congress found and
declared that the soring of horses is
cruel and inhumane. The Act states that
the term ““sore” when used to describe
a horse means that the horse suffers, or
can reasonably expect to suffer, physical
pain or distress, inflammation, or
lameness when walking, trotting, or
otherwise moving as a result of:

e An irritating or blistering agent
applied, internally or externally, by a
person to any limb of a horse,

e Any burn, cut, or laceration
inflicted by a person on any limb of a
horse,

e Any tack, nail, screw, or chemical
agent injected by a person into or used
by a person on any limb of a horse, or

¢ Any other substance or device used
by a person on any limb of a horse or
a person has engaged in a practice
involving a horse.

(The Act excludes therapeutic treatment
by or under the supervision of a
licensed veterinarian from the definition
of “sore” when used to described a
horse.)

The practice of soring horses is aimed
at producing an exaggerated show gait
for competition. Typically, the forelimbs
of the horse are sored, which causes the
horse to place its hindlimbs further
forward than normal under the horse’s
body, resulting in its hindlimbs carrying
more of its body weight. When the sored
forelimbs come into contact with the
ground, causing pain, the horse quickly
extends its forelimbs and snaps them
forward. This gait is known as ‘““the big
lick.”

Soring is primarily used in the
training of Tennessee Walking Horses,
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racking horses, and related breeds.
Although a gait similar to ““the big lick”
can be obtained using selective breeding
and humane training methods, soring
achieves this accentuated gait with less
effort and over a shorter period of time.
Thus, Congress found and declared that
horses shown or exhibited which are
sore, where such soreness improves the
performance of such horse, compete
unfairly with horses which are not sore.
Congress further found and declared
that the movement, showing, exhibition,
or sale of sore horses in intrastate
commerce adversely affects and burdens
interstate and foreign commerce.

Section 4 of the Act (15 U.S.C. 1823)
directs the Secretary of Agriculture to
prescribe, by regulation, requirements
for the appointment by the management
of any horse show, horse exhibition, or
horse sale or auction (referred to below
as “‘show management’’) of persons
qualified to detect and diagnose a horse
which is sore or to otherwise inspect
horses for the purpose of enforcing the
Act. The intent of Congress and the
purpose of this provision is to
encourage horse industry self-regulatory
activity and to allow show management
to have the benefit of certain limits
upon their liability under the Act if they
employ a Designated Qualified Person
(DQP) to detect and diagnose soring and
to otherwise inspect horses for the
purpose of enforcing the Act. The
Secretary is further authorized under
section 9 of the Act (15 U.S.C. 1828) to
issue such rules and regulations as he
deems necessary to carry out the
provisions of the Act.

Under the regulations, DQPs are
trained and licensed to inspect horses
for evidence of soreness or other
noncompliance with the Act and the
regulations in programs sponsored by
horse industry organizations or
associations (HIOs). An HIO’s DQP
program must meet the requirements of
§11.7 of the regulations, which include
requirements for licensing, training,
recordkeeping and reporting, and
standards of conduct, among other
things. The U.S. Department of
Agriculture (USDA) certifies and
monitors these programs.

DQPs conduct inspections according
to procedures set out in §11.21 of the
regulations. Paragraph (d) of §11.21
requires the certified DQP organization
(i.e., the HIO) under which the DQP is
licensed to assess appropriate penalties
for violations, as set forth in the rule
book of the certified program under
which the DQP is licensed, or as set
forth by the USDA. In addition to the
DQP’s report to show management, the
HIO must also report all violations to
show management.

On May 27, 2011, we published in the
Federal Register (76 FR 30864—30868,
Docket No. APHIS-2011-0030) a
proposal ! to amend the regulations to
require HIOs that license DQPs to assess
and enforce minimum penalties for
violations of the Act. We stated that the
proposal was in response to an audit
report 2 issued in September 2010 by the
USDA’s Office of the Inspector General
(OIG) regarding the Animal and Plant
Health Inspection Service’s (APHIS)
administration of the Horse Protection
Program and the Slaughter Horse
Transport Program. The audit found that
APHIS’ program for inspecting horses
for soring is not adequate to ensure that
these animals are not being abused. Due
to this ineffective inspection system, the
report stated, the Act is not being
sufficiently enforced, and the practice of
abusing show horses continues. One of
the recommendations in the audit report
was that APHIS develop and implement
protocols to more consistently negotiate
penalties with individuals who are
found to be in violation of the Act.

We stated that requiring HIOs to
implement a minimum penalty protocol
would strengthen our enforcement of
the Act by ensuring that minimum
penalties are assessed and enforced
consistently by all HIOs that are
certified under the regulations pursuant
to section 4 of the Act.

We solicited comments concerning
our proposal for 60 days ending July 26,
2011. We received 28,249 comments by
that date. These included 27,349
substantively identical form letters
submitted by individuals who
commented through an animal welfare
advocacy group. The comments were
from HIOs and gaited horse
organizations, other horse organizations,
veterinary associations, horse and
animal welfare advocacy groups,
participants in the horse industry, and
the general public.

Many commenters supported the
proposed rule and increased
enforcement of the Act in general,
stating that the horse industry had failed
to eliminate soring. Some of these
commenters noted that the proposed
rule would only affect people who sore
horses, not the entire Tennessee
Walking Horse industry, and stated that
measures such as those we proposed are
necessary to ensure that horses are not
sored.

Other commenters who supported the
proposed rule stated that the HIOs that

1To view the proposed rule and the comments
we received, go to http://www.regulations.gov/
#!docketDetail;D=APHIS-2011-0030.

2 Available at http://www.usda.gov/oig/webdocs/
33601-02-KC.pdf.

have not adopted the minimum penalty
protocol have created an economic
disadvantage for the HIOs who have
done so. One commenter stated that
requiring less stringent penalties has
become a way for HIOs to attract
business. These commenters stated that
the proposed rule would ensure that
soring is properly deterred and
punished and that requiring uniform
minimum penalties would benefit
owners and trainers who reject soring
and exhibit sound horses, consistent
with the intention of the Act.

Most of the commenters who
supported the proposed rule also
recommended that we require penalties
more stringent than those we had
proposed; these comments are discussed
below under the heading ‘“Requests for
Increases in Proposed Penalties and
Addition of Penalties for Other
Violations.”

The remaining comments are
discussed below by topic.

Current HIO Enforcement of the Act

Of the commenters who opposed the
proposed rule, several stated that
minimum mandatory penalties are not
necessary because the current HIO
system is working to prevent sore horses
from being shown, exhibited, sold, or
auctioned. The commenters stated that
current DQP inspections under the HIOs
are rigorous and effective. Some stated
that the walking horse industry has
improved its compliance dramatically
in the past 2 to 3 years, with strong
enforcement from certain HIOs.
Commenters cited high compliance
rates for horses entered at DQP-
inspected shows.

Several commenters stated that the
current penalties that HIOs assess and
enforce are effective. Another
commenter stated that there is no
uncertainty about penalties under the
current system, as each HIO has a
published penalty structure available to
all participants.

Another commenter stated that
despite any progress, much work
remains to accomplish the goal of
eliminating soring, and that the
compliance rates cited by other
commenters are meaningless for several
reasons: (1) The HIOs themselves are
reporting the compliance rates; (2) the
overall rate includes HIOs committed to
the sound, unsored horse along with
other HIOs, artificially inflating the
compliance rate for the latter; (3) the
overall rate does not include horses that
are brought to shows, exhibitions, sales,
and auctions but not presented for
inspection when USDA is present; and
(4) the overall rate includes horses that
got through inspection by use of drugs.


http://www.regulations.gov/#!docketDetail;D=APHIS-2011-0030
http://www.regulations.gov/#!docketDetail;D=APHIS-2011-0030
http://www.usda.gov/oig/webdocs/33601-02-KC.pdf
http://www.usda.gov/oig/webdocs/33601-02-KC.pdf
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We have determined that it is
necessary to establish minimum
penalties to be assessed and enforced by
HIOs in this final rule. As discussed in
the proposed rule, the OIG audit found
that APHIS’ program for inspecting
horses for soring, specifically the
industry self-regulation carried out by
DQPs trained by and operating under
HIOs that are certified under the
regulations, has not been adequate to
ensure that these animals are not being
abused. The OIG audit indicated that
over 30 years of industry self-regulation
through the DQP program has failed to
eliminate the cruel and inhumane
practice of soring, thus necessitating
APHIS action to make the industry’s
self-regulatory efforts more effective.

The compliance rates cited by some
commenters are not in and of
themselves proof of the effectiveness of
HIO enforcement of the Act, for many of
the reasons cited by the last commenter.
In addition, focusing on compliance
rates obscures the fact that substantial
numbers of horses are still found to be
in violation of the Act each year,
meaning that HIO enforcement has not
been sufficient to eliminate the cruel
and inhumane practice of soring.

One commenter stated that HIO
penalties are appropriate and set based
on years of experience and the severity
of the violation. This commenter stated
that DQPs do a better job of enforcement
when a single DQP’s inspection results
in a smaller penalty, because the
penalties that would be enforced would
not potentially put a person out of
business or shut down a training facility
that employs several people.

As documented in the OIG audit,
DQPs issue substantially more
violations when APHIS VMOs are
present than when they are not,
suggesting that high compliance rates
achieved at shows where only HIO
DQPs are present may not reflect a
decreased prevalence of soring. As this
differential exists under the current HIO
penalty structures, we do not believe
that HIOs with less stringent penalties
than those we proposed are ensuring the
freer issuance of violations.

One commenter stated that the OIG
audit predates the recent increase in
HIO enforcement of the Act and that the
HIOs currently enforce the Act
effectively. Another stated that the OIG
audit does not fairly represent the
progress the industry has made in the
last decade.

The OIG audit was based on data from
several years, including a review of
show reports from the 2008 season and
site visits conducted in 2008. As noted
earlier, the conclusions of the audit
indicate that over 30 years of industry

self-regulation through the DQP
program has failed to eliminate the cruel
and inhumane practice of soring. Since
2008, our experience in administering
the Horse Protection Program does not
indicate that there has been a significant
change in the circumstances described
in the OIG audit.

Many commenters stated that the
penalties currently assessed by HIOs
exceed those in the Act. (Conversely,
two commenters stated that the
proposed penalties far exceed those
mandated in the Act.)

Regardless of whether the penalties
imposed by HIOs exceed those in the
Act, the information and data discussed
in the proposed rule and directly above
indicate that those penalties are not
successfully achieving the goal of the
DQP and HIO program, which is to end
the cruel and inhumane practice of
soring. Requiring all HIOs to assess and
enforce minimum penalties for
violations of the Act will ensure that all
HIOs are operating in a consistent
manner and will enhance the
effectiveness of the Horse Protection
Program.

Requiring HIOs To Assess and Enforce
Minimum Penalties in the Context of
the Act

Several commenters stated that the
Department does not have the authority
to change or modify the penalties in the
Act by establishing a minimum penalty
protocol in the regulations.

The Act sets out criminal and civil
penalties for violations of the Act in
section 6 (15 U.S.C. 1825). This section
gives the Department authority to
pursue criminal and civil penalties
against those who violate the Act.

The DQP program, in contrast, was
established in the regulations pursuant
to section 4 of the Act in order to
encourage horse industry self-regulatory
activity and to allow show management
to have the benefit of certain limits
upon its liability under the Act. In
addition, APHIS has the authority under
section 9 of the Act to issue regulations
that impose whatever requirements on
the HIOs that APHIS determines to be
necessary to enforce the Act and the
regulations.

When the DQP program was
established over 30 years ago, we
granted a formal role in the regulations
to HIOs in order to continue
encouraging horse industry self-
regulatory activity. The requirements for
HIOs were promulgated pursuant to
section 4 of the Act and thus are within
APHIS’ authority under the Act. Over
the years, the role of HIOs has expanded
to include assessing and enforcing
penalties for violations of the Act, in

accordance with §11.21(d) of the
regulations. However, the industry self-
regulatory activity, and in particular the
penalties HIOs have assessed and
enforced under the regulations, have not
been sufficient to end the cruel and
inhumane practice of soring.

One issue that has made the HIO
penalties less effective than they could
have been is the discrepancies that have
existed among the penalties assessed
and enforced by HIOs for certain
offenses, resulting in inconsistent
enforcement of the Act. To ensure that
the horse industry is effectively working
to eliminate the cruel and inhumane
practice of soring, in accordance with
section 4 of the Act and with the
original purpose of the regulations, this
final rule requires HIOs to assess and
enforce minimum penalties for
violations of the Act. The penalties we
are requiring HIOs to assess and enforce
in this final rule do not exceed the civil
penalties provided in the Act, and this
final rule does not change the penalties
provided in the Act.

One commenter quoted paragraph (c)
of section 4 of the Act, which states that
the Secretary shall prescribe by
regulation requirements for the
appointment by the management of any
horse show, horse exhibition, or horse
sale or auction of persons qualified to
detect and diagnose a horse which is
sore or to otherwise inspect horses for
the purposes of enforcing the Act. The
commenter stated that this language
indicates that industry inspectors may
only “detect,” “diagnose” and
“inspect,” and does not provide
industry inspectors with the authority to
impose any agency penalty whatsoever.

Similarly, two other commenters
stated that, because the Act prohibits
showing or exhibiting, entering for the
purpose of showing or exhibiting, or
selling, auctioning, or offering for sale
any horse that is sore, all that is
required under the Act is that a DQP
inspect for soring, notify management
when a horse is sore, and provide the
appropriate reports. Therefore, these
commenters stated, the proposal to
require HIOs to assess and enforce
minimum penalties is an effort to
circumvent the Act.

Some commenters stated that the
language of the Act only allows the
Secretary to assess and enforce penalties
and does not give the Secretary the
authority to impose penalties through
any other means, including a private
organization such as an HIO. One
commenter stated that the provisions of
paragraph (b) of section 6 show that any
penalty structure that an HIO
implements is strictly voluntary,
although the HIOs have always felt it
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was in the best interest of the Act to
have a penalty structure in place to
deter soring. Another commenter stated
that the HIOs that currently assess and
enforce penalties do so through the
power given to them by the exhibitors,
and that the Department cannot
mandate penalties to be enforced by a
private corporation.

Section 9 of the Act authorizes the
Secretary to issue such rules and
regulations as are deemed necessary to
carry out the provisions of the Act. As
discussed earlier, the Act itself does not
prescribe the creation of HIOs; the
Department decided to create them as
DQP licensing authorities to further
industry self-regulation towards the goal
of eliminating the cruel and inhumane
practice of soring. The regulations in
§ 11.21(d) have long indicated that HIOs
shall assess appropriate penalties for
violators, as set forth in their rulebooks
or as set forth by the Department. This
final rule sets forth those penalties that
we have determined to be appropriate
and necessary to eliminate soring,
which the HIOs have failed to do.
Therefore, this final rule is within the
authority granted to the Secretary by the
Act.

HIOs that do not wish to cooperate in
the effort to eliminate soring by
imposing the minimum penalties
required in this final rule may withdraw
from certification; if an HIO refuses to
implement the minimum penalties, we
will initiate proceedings to decertify the
HIO, as described in § 11.7(g).

Several commenters stated that
requiring HIOs to assess and enforce
penalties would be inconsistent with
the Act’s requirement, in paragraph (b)
of section 6, that no civil penalty will
be assessed unless such person is given
notice and opportunity for a hearing
before the Secretary of Agriculture with
respect to such violation. (Paragraph (b)
also sets out a process for review by a
court of appeals.) Many of these
commenters stated that it was Congress’
intent to require the due process
described in paragraph (b) to be
followed before the imposition of a
penalty, and that the proposed rule
would take away individuals’ rights to
due process. Similarly, many
commenters stated that HIOs, as private
organizations that were established to
cooperate with APHIS in the
enforcement of the Act, are not required
to provide due process for violators.

Some commenters focused on what
they perceived to be the HIOs’ roles as
state actors (organizations acting on
behalf of the Government and thus
required to provide due process) in the
context of the proposed rule’s minimum
penalty requirements. Two commenters

stated that the law is clear that the
initial stages of a state-action
disciplinary proceeding are delegated to
a private party (such as an HIO), the
agency that delegated the authority must
grant a de novo review of the decision,
i.e., a new trial on the merits. One of
these commenters additionally stated
that the Department would likely be
held liable for the actions of HIOs in the
imposition of such penalties and any
corresponding deprivation of rights of
the individuals affected.

One commenter expressed concern
that people who show in front of
multiple HIOs during the course of a
show season would be required to
submit to each HIO’s appeal process
without being able to appeal the
decisions to the Secretary or a court of
law.

As described earlier, section 4 of the
Act provides the Secretary with
authority to establish requirements for
the appointment of DQPs by
management, as Congress envisioned
that both public and private horse
inspectors would monitor compliance
with the Act. Thus, the horse industry
in general and HIOs specifically have
been playing a role in enforcing the
HPA since its inception. Over the years,
the role of HIOs has expanded to
include assessing and enforcing
penalties for violations of the Act.
However, we maintained the authority
to intervene if the DQPs and the HIOs
that licensed the DQPs were not
effectively working towards the goal of
eliminating the cruel and inhumane
practice of soring. This final rule
responds to problems associated with
discrepancies among HIO penalties by
requiring consistent penalties, thus
enhancing the effectiveness of the
industry’s self-regulating efforts.

Paragraph (e) of § 11.25 in this final
rule requires each HIO to have an
appeals process in its rulebook that is
approved by the Department. We will
only approve appeals processes that
give notice and opportunity for a
hearing and that ensure a fair hearing.
In addition, we will monitor the appeals
processes to ensure that they are
working effectively. This will ensure
that persons who have penalties
assessed by an HIO will have recourse
to challenge the penalty within the HIO
structure, and thus fulfills the due
process requirements of the Act. As
currently occurs when HIOs assess and
enforce penalties, persons who do not
agree with the HIO’s decision will be
free to bring a suit against the HIO itself.

HIOs currently provide all these
functions in accordance with the
regulations in § 11.21(d). We do not
expect any of these processes or

functions to change with the
promulgation of minimum required
penalties; we are simply specifying
penalties in accordance with § 11.21(d).

Inspection Procedures

DQPs find violations of the Act by
inspecting horses, and thus penalties
will be assessed and enforced on the
basis of the results of these inspections.
As mentioned earlier, § 11.21 of the
regulations sets out inspection
procedures for DQPs. Under this
section, a DQP must walk and turn the
horse being inspected and determine
whether the horse moves in a free and
easy manner and is free of any signs of
soreness. The DQP must also digitally
palpate the front limbs of the horse from
knee to hoof, with particular emphasis
on the pasterns and fetlocks, while
observing for responses to pain in the
horse. Any pain would indicate that the
horse is sore.

The DQP also examines horses to
determine whether they are in
compliance with the scar rule in § 11.3,
and particularly whether there is any
evidence of inflammation, edema, or
proliferating granuloma tissue. Under
§11.3, the anterior and anterior-lateral
surfaces of a horse’s pasterns (extensor
surface) must be free of bilateral
granulomas, other bilateral pathological
evidence of inflammation, and other
bilateral evidence of abuse indicative of
soring; the posterior surfaces of the
pasterns (flexor surface), including the
sulcus or “pocket,” may show bilateral
areas of uniformly thickened epithelial
tissue if such areas are free of
proliferating granuloma tissue,
irritation, moisture, edema, or other
evidence of inflammation. If the horse is
not free of these symptoms, it is
considered to be sore under § 11.3.

The DQP may also carry out
additional inspection procedures as he
or she deems necessary to determine
whether the horse is sore.

In order to ensure that the Act is being
properly enforced, APHIS sometimes
sends veterinary medical officers
(VMOs) to conduct inspections of horses
at horse shows, exhibitions, sales, and
auctions, whether or not the show,
exhibition, sale, or auction is affiliated
with an HIO. VMOs follow the same
inspection protocol as DQPs do and
serve as an independent check on the
effectiveness of DQP inspection. In
addition, where available, VMOs use
thermography to assess whether areas in
a horse’s forelimbs may be inflamed in
a manner characteristic of soring, or x-
ray examination to determine whether a
horse’s bones show signs of stress
indicative of soring.
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Several commenters opposed the
imposition of penalties for what they
stated are violations based on subjective
inspections, which are often the subject
of differences of opinion among VMOs,
DQPs, and other parties. These extend
to differences of opinion regarding one
horse participating in different classes at
a horse show. Several added that the
evidence from such inspections would
be insufficient to obtain convictions in
a court of law, which is why, the
commenters stated, the USDA has
proposed the minimum penalties to be
assessed and enforced by HIOs.

Numerous commenters stated that
mandatory penalties should not be
imposed until an objective scientific
determination of when a horse is sore
can be made. Several stated that such
determinations are not possible with
digital palpation, thermography, or x-
ray analysis, all of which are subject to
inconsistencies in application and
interpretation. Several stated that
palpation is conducted with the primary
goal of inducing a response, or that it is
bound to induce a response in horses
that are generally skittish at inspection.
Others stated that the scar rule is also
applied inconsistently.

A few commenters stated that
inspections of sound horses do not find
any violations. One commenter stated
that some HIOs and their DQPs do not
follow the standards of the USDA, thus
producing inconsistent results in
inspections. Another commenter stated
that a horse that has been trained in
order to develop the natural abilities of
the horse, without soring, would not be
borderline with respect to compliance
with the Act and would thus not be
diagnosed differently by different VMOs
and DQPs. This commenter stated that
the more common problem with respect
to subjectivity of digital palpation is
DQPs not applying enough pressure
during palpation and thus allowing sore
horses to be shown, exhibited, sold, or
auctioned. Similarly, the commenter
stated, the Department has provided
clear guidance on the scar rule and it is
not difficult to determine whether a
horse is in or out of compliance.

Digital palpation is a well-accepted
and highly reliable method of
determining whether a horse is sore and
thus in violation of the Act. In addition,
the other inspection methods we use,
including examination of the horse’s
gait, thermography, and x-ray analysis,
all have value and are reliable as well,
and can provide additional information
about whether a horse is sore that may
not be available through digital
palpation, thus contributing to our
effective enforcement of the Act. We
welcome suggestions from the public on

other potential methods of determining
whether horses are sore, and we
continue to work with researchers to
develop additional methods.

Some of the differences in opinion
between DQPs and VMOs that the
commenters discussed may be due to
incorrect application of the inspection
methods. This is why we help conduct
DQP training to ensure that all DQPs are
aware of the correct procedures for
performing inspection. Information on
conducting digital palpation is also
available in guidance we provide to
HIOs. With respect to the scar rule
specifically, we train DQPs and VMOs
every year to ensure that the scar rule
is consistently interpreted, and we make
guidance on its interpretation available
to anyone who requests it.

The goal of digital palpation is to
determine whether pressure applied to
the forelimbs of the horse from knee to
hoof causes pain. Such pain indicates
that the horse is sore. APHIS VMOs
conduct palpation with this goal in
mind.

A recent study 3 indicates that the
amount of pressure applied during
digital palpation is not enough to elicit
a response in a horse that has not been
sored. Under this final rule, if a horse
is skittish at inspection, the horse would
likely be determined to be unruly under
paragraph (d) of § 11.25 and thus would
be excused from the class, but would
not be determined to be sore.

Based on these considerations, we
have determined that the inspection
methods that APHIS trains DQPs to
administer provide evidence that is
sufficiently reliable to serve as the basis
for assessing a penalty under this final
rule.

Shows Not Affiliated With an HIO

Many commenters expressed concern
that requiring HIOs to assess and
enforce minimum penalties would
encourage owners and trainers to show
their horses at shows whose
management does not appoint a DQP to
perform inspections to ensure that sore
horses are not shown. As noted earlier,
at such shows, show management
assumes liability under the Act for any
sore horses that are shown, exhibited,
sold, or auctioned. These shows are
often referred to as “unaffiliated” shows
because the show is not affiliated with
an HIO that provides a DQP to conduct
inspections.

Many of these commenters stated that
increasing numbers of horses were being

3Haussler, K. K., T. H. Behre, and A. E. Hill.
Mechanical nociceptive thresholds within the
pastern region of Tennessee Walking Horses.
Equine vet. J. (2008) 40 (5) 455-459.

shown at unaffiliated shows, and the
proposed rule would accelerate this
trend. One commenter stated that there
are currently a minimum of 400
unaffiliated shows each season.

Some of these commenters stated that
horses shown at unaffiliated shows
would not pass the inspections
conducted at HIO-affiliated shows. One
commenter stated that individuals who
have been suspended under the current
HIO penalties have shown at
unaffiliated shows.

All of these commenters stated that
APHIS should emphasize enforcement
of the Act at unaffiliated shows, and
most stated that inspections at
unaffiliated shows should be
emphasized in place of finalizing the
proposed minimum penalty protocol.
Many commenters stated that APHIS
inspections at unaffiliated shows have
been minimal or nonexistent. One
commenter stated that the Department
has never pursued a case against the
management of an unaffiliated show.

One commenter stated that the
penalty protocol should be
implemented along with an increased
emphasis on enforcement at unaffiliated
shows, to best effectuate the purpose of
the Act.

We agree with the last commenter. We
plan to continue inspections of
nonaffiliated shows; at the same time,
we are promulgating the minimum
penalty protocol in this final rule.

Contrary to the suggestions of many
commenters, we do regularly attend
unaffiliated shows. Through October 11,
2011, we attended 12 unaffiliated
shows, out of a total of 74 shows
attended to that point in that year.
During the 2010 season, we attended 6
unaffiliated shows out of a total of 59
shows attended. Lists of all shows we
have attended in the last 5 years,
including unaffiliated shows, are
available on the Horse Protection Web
site.# When evidence warrants, we
investigate unaffiliated shows to
determine whether prosecution under
the Act is warranted. We are planning
more of these enforcement activities in
the future, as attending unaffiliated
shows is essential to the effective
enforcement of the Act.

It is also essential that we attend
shows that are affiliated with HIOs in
order to ensure that the DQPs at those

4 Lists of shows attended during the 2007 through
2010 seasons are available under the heading
“Veterinary Medical Officer (VMO) Annual Show
Report” at http://www.aphis.usda.gov/
animal_welfare/hp/hp_pubs_reports.shtml. The list
of shows attended through October 11, 2011, is
available at http://www.aphis.usda.gov/
animal_welfare/downloads/hp/
USDA%202011%20HP% 20 Activity.pdf.


http://www.aphis.usda.gov/animal_welfare/downloads/hp/USDA%202011%20HP%20Activity.pdf
http://www.aphis.usda.gov/animal_welfare/downloads/hp/USDA%202011%20HP%20Activity.pdf
http://www.aphis.usda.gov/animal_welfare/downloads/hp/USDA%202011%20HP%20Activity.pdf
http://www.aphis.usda.gov/animal_welfare/hp/hp_pubs_reports.shtml
http://www.aphis.usda.gov/animal_welfare/hp/hp_pubs_reports.shtml
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shows are effectively enforcing the Act.
Over 700 shows in the 2011 season were
affiliated with an HIO. It is APHIS’
responsibility to oversee the DQP
program to ensure that the HIOs and
their DQPs are working effectively to
enforce the Act, in accordance with
their self-regulatory responsibilities. As
mentioned earlier, the OIG audit found
the current program is not sufficient to
prevent soring, and the audit found in
particular that DQPs issue substantially
more violations when APHIS VMOs are
present than when they are not. This
indicates a need for continued
oversight.

Suspensions
Parties Required To Be Suspended

Paragraph (b) of proposed § 11.25
described various conditions applying
to suspensions under the minimum
penalty protocol. For violations for
which we proposed to require
suspensions in § 11.25(c), we proposed
in paragraph (b)(1) to require the
suspension of individuals including, but
not limited to, the owner, manager,
trainer, rider, custodian, or seller, as
applicable, who are responsible for
showing the horse, exhibiting the horse,
entering or allowing the entry of the
horse in a show or exhibition, selling
the horse, auctioning the horse, or
offering the horse for sale or auction.

Many commenters objected to
suspending the owner, manager, trainer,
rider, and custodian for the same
violation. Some trainers commented
that they exhibit several horses every
weekend and could be subject to a
suspension penalty if any one of them
is found to be in violation of the Act or
the regulations. A few commenters
stated that owners should not be held
responsible for something done to their
horses, as owners cannot be with their
animals continuously and thus cannot
know everything done to an animal
while it is being trained.

In addition, some commenters asked
us to adjust the language of proposed
paragraph (b)(1). One commenter said
that words like “can” and “could’”” need
to be replaced with words like “will”
and ‘“‘shall.” Another stated that we
should change the proposed text to
require the suspension of “all
individuals, including but not limited to
* % %k

A third commenter stated that the
proposed language was at best vague
and provides almost no guidance to
HIOs about who should be subject to
sanctions for any particular violation of
the Act. This commenter recommended
that we adopt language from the 2007—

2009 HPA Operating Plan,® which
contained language specifying which
individuals should be subject to
penalties for various offenses.

Section 5 of the Act (15 U.S.C. 1824)
prohibits transporting, showing or
exhibiting, entering for the purpose of
showing or exhibiting, or selling,
auctioning, or offering for sale any horse
which is sore. It also prohibits an owner
from allowing the showing or
exhibiting, entering for the purpose of
showing or exhibiting, or selling,
auctioning, or offering for sale any horse
which is sore. Thus, requiring owners to
be suspended is consistent with the Act.
In addition, as trainers commonly are
responsible for showing or exhibiting
horses under their care, it is appropriate
to require that they be suspended if they
fill those roles.

The regulatory text we proposed in
paragraph (b)(1) indicated that anyone
who is responsible for showing a sore
horse, exhibiting such a horse, entering
or allowing the entry of such a horse in
a show or exhibition, selling such a
horse, auctioning such a horse, or
offering such a horse for sale or auction
must be suspended. We believe that
listing the types of people who may be
responsible for violations of the Act may
have confused readers. In this final rule,
we have rewritten paragraph (b)(1) to
read as follows: “For the violations
listed in paragraph (c) of this section
that require a suspension, any
individuals who are responsible for
showing the horse, exhibiting the horse,
entering or allowing the entry of the
horse in a show or exhibition, selling
the horse, auctioning the horse, or
offering the horse for sale or auction
must be suspended. This may include,
but may not be limited to, the manager,
trainer, rider, custodian, or seller, as
applicable. In addition, if the owner
allowed any activity listed in this
paragraph, the owner must be
suspended as well.” This is
substantively equivalent to the proposed
text but indicates more clearly that
people must be suspended when they
have violated the Act, not simply
because they have a certain role with
respect to a sore horse.

We understand that trainers often
have multiple horses showing at any
given time. However, if a trainer shows
or exhibits multiple horses, or enters
multiple horses for the purpose of
showing or exhibiting, and a violation of

5 The Operating Plan, which is no longer in effect,
was a document in which the Department agreed
to allow HIOs to exercise initial enforcement
authority, including assessing suspension penalties
for certain violations, for horse shows, horse
exhibitions, and horse sales and auctions that were
affiliated with the HIOs.

the Act or the regulations is detected on
any of those horses, the trainer should
be suspended for at least the minimum
period prescribed in § 11.25 for each
violation. In addition, paragraph (b)(4)
of § 11.25 requires multiple suspensions
to be served consecutively, not
concurrently. A trainer who sores a
horse or otherwise violates the Act
should be penalized for the violation to
ensure that the Act is effectively
enforced.

One commenter stated that APHIS has
expressed concerns that the trainer who
has committed a violation may not
always be charged with that violation,
and stated that the proposed
suspensions would exacerbate that
problem.

As discussed earlier, the trainer of a
horse that is inspected and found to be
sore or otherwise in violation of the Act
will be suspended when he or she
shows or exhibits that horse or has
entered that horse for the purposes of
showing or exhibiting it. The HIOs are
responsible for correctly identifying the
person who has shown, exhibited, or
entered a horse when the HIOs enforce
penalties. Concerns have been
expressed to APHIS that trainers will
name someone else as responsible for a
horse that is in violation of the Act or
the regulations in order to avoid being
penalized themselves. We expect the
HIOs to handle this problem as part of
their commitment to enforcing the Act.

Transporters

In paragraph (b)(2), we proposed to
provide that, if a horse is found to be
bilaterally sore or unilaterally sore, in
violation of the scar rule, or in violation
of the prohibition against the use of
foreign substances, the transporter of the
horse may also be suspended if the
transporter had reason to believe that
the horse was to be shown, exhibited,
entered for those purposes, sold,
auctioned, or offered for sale.

Two commenters expressed concern
that persons transporting horses would
not know whether a horse they were
transporting was sore or had a scar, and
that those persons should not be subject
to penalties.

Section 5 of the Act prohibits the
shipping, transporting, moving,
delivering, or receiving of any horse
which is sore with reason to believe that
such horse while it is sore may be
shown, exhibited, entered for the
purpose of being shown or exhibited,
sold, auctioned, or offered for sale, in
any horse show, horse exhibition, or
horse sale or auction. The Act only
makes an exception for shipping,
transporting, moving, delivering, or
receiving of any horse by a common or
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contract carrier or an employee thereof
in the usual course of the carrier’s
business or employee’s employment
unless the carrier or employee has
reason to believe that such horse is sore.
Therefore, our proposed language was
consistent with prohibitions in the Act
itself. It is appropriate to require
suspensions for violations of the Act.

As proposed, paragraph (b)(2) did not
directly parallel the language in the Act.
We have rewritten paragraph (b)(2) in
this final rule so that it more closely
parallels the Act. We believe this will
make it more clear that such
suspensions are required due to
violations of the Act.

Normally, a person will receive a
penalty for transporting a sore horse if
that person is also responsible for
showing the horse, exhibiting the horse,
entering or allowing the entry of the
horse in a show or exhibition, selling
the horse, auctioning the horse, or
offering the horse for sale or auction. If
a horse is found to be sore during
preshow inspection and the horse is
obviously lame or has open lesions, we
would consider the transporter to have
had reason to believe that the horse is
sore and require the HIO to assess and
enforce a penalty, even if the transporter
was not responsible for one of the
activities listed previously.

Activities Not Permitted During
Suspensions

Proposed paragraph (b)(3) stated that
a person who is suspended must not be
permitted to show or exhibit any horse
or judge or manage any horse show,
horse exhibition, or horse sale or
auction for the duration of the
suspension.

Three commenters requested that we
make changes to this language to
expand the scope of activities that are
prohibited for suspended persons. Two
stated that we should adopt the
language on this topic from the 2007—
2009 Operating Plan. The Operating
Plan stated:

A person who has been suspended or
disqualified as a result of an HPA violation
shall not: (1) Enter a horse for the purposes
of showing, exhibiting or selling at auction
(“Enter a horse,” as used in this section, shall
mean to perform any of the activities that are
required to be completed before a horse can
actually be shown or exhibited); (2) show or
exhibit a horse at a horse show, public
auction, or exhibition such as a college
football game or parade; (3) judge a horse
show; (4) enter the show ring during the
course of a horse show; (5) enter the
inspection area or warm-up area where
previously inspected horses are allowed to
await ring or sale entry, during the course of
a horse show or sale; (6) coach any trainer,
owner, or exhibitor anytime during the show

or exhibit; (7) transport horses to shows,
exhibitions or public auctions; (8) prepare a
horse on the sale, show, auction or exhibition
grounds; or (9) serve as a horse show official.
An HIO may employ its own procedures to
ensure that such suspensions are enforced.

Another commenter stated that
proposed paragraph (b)(3) should be
changed to clearly prohibit anyone who
has been suspended from participating
at a horse show in any way other than
as a spectator. The commenter stated
that this language already exists in the
2010 Points of Emphasis (a guidance
document we prepared for HIOs), but
should be included in the regulations.
Further, the commenter stated, the
prohibition from participating should
extend to include coaching via
electronic or radio communication from
the suspended party to anyone working
with a horse on the grounds or riding it.

The language in proposed paragraph
(b)(3) is taken from the Act (specifically,
paragraph (c) of section 6). We believe
it is appropriate to include similar
language in the regulations. The
activities described in the 2007-2009
Operating Plan are all included within
the prohibition from showing or
exhibiting any horse or judging or
managing any horse show, horse
exhibition, or horse sale or auction. The
2010 Points of Emphasis states that “‘a
violator on disqualification or
suspension may only participate as a
spectator at the horse show, horse
exhibition, horse sale, or horse auction.’
Like the 2007-2009 Operating Plan, it
goes on to describe specific parameters
of this prohibition, all of which are
included within the prohibitions in
proposed paragraph (b)(3). We will
make guidance regarding the activities
in which people who are suspended
may not participate available to HIOs
after this final rule becomes effective,
recognizing that any list of prohibited
activities is not necessarily exhaustive.

)

Minimum Penalties

Paragraph (c) of proposed §11.25 set
out our proposed minimum penalties
for each type of violation. We received
several comments on the proposed
penalties.

Dismissal of Horses

A few commenters stated that the
only penalty that should be assessed
when a horse is found to be in violation
of the Act is that the horse should not
be allowed to participate in the horse
show, exhibition, sale, or auction at
which it was inspected. These
commenters stated that owners of horses
would not continue to engage trainers
whose horses were not allowed to
participate after inspection, as bringing

a horse to a show at which it was not
then shown was costly. This process
would remove the incentive to employ
training methods and devices that
violate the Act.

Section 4 of the Act states that the
management of any horse show or horse
exhibition shall disqualify any horse
from being shown or exhibited which is
sore or if the management has been
notified by a DQP that the horse is sore.
Thus, such a penalty is the absolute
minimum necessary for shows and
exhibitions to comply with the Act. All
of the proposed minimum penalties
include dismissal of the horse from the
horse show, exhibition, sale, or auction
at which it was presented for
inspection, not just the class for which
the inspection was conducted, to
provide a further deterrent effect. (The
only exception is for a fractious or
unruly horse that cannot be inspected;
such a horse has not been found to be
in violation of the Act and may be
reinspected for another class in the
same horse show, exhibition, sale, or
auction.) However, we have found that
the minimal self-regulatory effort of
simply dismissing the horse from the
horse show, exhibition, sale, or auction
has not provided sufficient incentive for
individuals to eliminate the cruel and
inhumane practice of soring horses.
Therefore, we are requiring that HIOs
assess and enforce minimum penalties
for violations of the Act, to ensure
consistent enforcement of the Act.

Requests for Increases in Proposed
Penalties and Addition of Penalties for
Other Violations

Several commenters asked generally
for changes or additions to the penalty
protocol. Some commenters asked that
we add fines to the suspension
penalties. Some commenters asked that
we increase the suspension penalties as
well, to provide a more substantial
deterrent, and apply a minimum
suspension penalty for all violations,
rather than varying the penalties based
on the type of violation. Some
commenters addressed each violation
listed in proposed paragraph (c)
specifically and asked that the penalties
be increased. One commenter stated that
the horse on which a violation is found
should be suspended for the duration of
the suspension of the greatest duration
of any other party related to that
violation.

For horses that are found to be sore,
we proposed to require the shortest
suspension penalties for scar rule
violations, with increased suspensions
for unilateral sore violations and the
longest suspensions for bilateral sore
violations. A few commenters stated
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that both unilaterally sored and
bilaterally sored horses are considered
“sore” for the purposes of the Act and
thus equal penalties should be assessed
and enforced in both situations. One
commenter stated that unilateral sore
violations are common to balance out
the motion of the horse, and
recommended that we add penalties for
unilateral scarring as well. Another
commenter noted that violations of the
scar rule involve evidence of bilateral
soring, and recommended that penalties
for scar rule violations be set equal to
those of a unilaterally sored horse.

We proposed to provide penalties that
increase with each violation for bilateral
sore, unilateral sore, and scar rule
violations, but not for the violations of
the equipment-related prohibitions in
§ 11.2. One commenter requested that
we establish penalties that increase with
each violation for such violations. In
addition, we did not propose to require
HIOs to assess and enforce suspension
penalties when violations of § 11.2 are
discovered before or during the show,
exhibition, sale, or auction; several
commenters requested that we require
penalties for such violations.

Some commenters requested that we
add required minimum penalties for
violations other than those we included
in the proposed rule. Some commenters
stated that separate minimum penalties
should be established for pressure
shoeing, in which the sole of the horse’s
foot is made sensitive so that standing
and walking cause the horse to be in
constant pain. Some commenters stated
that minimum penalties should be
established for providing false
information, for stewarding horses (i.e.,
inflicting pain to distract the horse
during DQP or VMO inspection), and
swapping horses (i.e., substituting a
horse that has not passed inspection for
one that has). Some commenters stated
that the use of plastic wrap (a common
means to apply prohibited substances to
the horse’s forelimbs) or overweight
chains on show grounds should be
subject to minimum penalties.

We recognize these commenters’
desire to ensure that the minimum
penalties established in § 11.25 are
adequate to prevent soring and address
possible violations of the Act
comprehensively. In developing the
minimum penalty protocol, APHIS took
into account the civil and criminal
penalties set forth in the Act; those
penalty structures used in previous
years, including those penalties
included in previous Operating Plans;
and input we received from industry
stakeholders. The penalties we
proposed are consistent with penalties
that have historically been required by

the industry in its self-regulating
capacity, dating back to 2001. Our
proposal was intended to reflect this
historical understanding of penalties
that are appropriate for violations of the
Act and require the HIOs to assess and
enforce consistent penalties while
minimizing disruption to the industry.

For those reasons, we have decided to
implement the minimum penalties as
proposed. In coming show seasons, we
will monitor the effectiveness of each
specific penalty at deterring the
violation for which the penalty is
assessed and enforced. We will also
monitor the occurrence of violations for
which we did not propose to require a
mandatory minimum penalty. If any of
the penalties does not have the
appropriate deterrent effect, or if we
determine that there should be
minimum penalties for other types of
violations, we may propose changes in
the future along the lines that these
commenters suggest.

Some commenters asked that we
require permanent suspension of all
persons associated with violations of the
Act, either after some number of
violations or upon the first violation.
Some commenters also asked us to
require permanent prohibition of horses
found to be in violation of the Act from
participating in horse shows,
exhibitions, sales, or auctions. Some
commenters supported permanent
prohibition particularly for horses found
to be in violation of the scar rule, since
the evidence of the violation will by
definition continue to manifest itself
permanently. Other commenters
objected to the idea of permanent
suspensions on people or permanent
prohibitions on horses as unfair.

The Act does not provide APHIS with
the authority to permanently disqualify
horses that have been scarred from
soring from competitions, nor does
APHIS have the authority to
permanently disqualify repeat violators
of the Act. The disqualification
provisions and penalty provisions are
clearly enumerated in the Act. We
would not consider it appropriate to
require HIOs to enforce penalties
exceeding those in the Act.

Disclosure

One commenter recommended that
the parties involved in any and all
soring violations be fully and
immediately publicly disclosed.

We make lists of people who have
been disqualified through USDA action
and people who have been suspended
through HIO action available on the
Horse Protection Web site, at http://
www.aphis.usda.gov/animal welfare/

hpa_info.shtml. We will continue to do
so after this final rule becomes effective.

DQPs

One commenter supported penalties
for DQPs who ignore violations.

Paragraph (f) of § 11.7 provides a
process for the cancellation of a DQP’s
license in such circumstances.

Minimum Penalties

A few commenters expressed concern
about APHIS’ characterization of the
penalties included in proposed
paragraph (c) as minimum penalties.
These commenters stated that the
phrase “minimum penalties” implies an
open door for more penalties to come
later. One commenter asked what
prevents us from requiring maximum
penalties or from taking a horse away
from an individual who has a penalty
assessed for a minor infraction.

The word “minimum” in the
description of the penalties in § 11.25
refers to the fact that HIOs are free to
require penalties in excess of the
penalties provided in this final rule.

As discussed earlier, the penalties we
proposed are consistent with penalties
that have historically been assessed and
enforced by the HIOs for the violations
listed in paragraph (c) of proposed
§11.25. However, we will monitor the
effectiveness of the penalty protocol,
and we may propose changes to the
penalty protocol in the future. The Act
does not give us the authority to take a
horse away from an individual.

Increasing Penalties for Each Violation

The penalties for bilateral soring,
unilateral soring, and violations of the
scar rule in proposed paragraph (c) each
included more severe penalties for
repeat offenders, with the third and
subsequent violations of these
prohibitions earning the longest
suspensions.

Some commenters objected to this
approach. Two requested that there be
no increase in penalties when a person
commits a repeat violation (although
one made an exception for a habitual
offender). Others stated that violators
should revert to first-offender status
after remaining violation-free for a
certain period of time, thus wiping the
slate clean. Two of these commenters
compared violations of the Act to traffic
violations, stating that the latter are
wiped clean after a period of time.

Another commenter asked whether
violations would be erased after the
suspension is served and any fine
required by the HIO is paid. This
commenter also asked how violations
would accumulate.
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Two commenters supported taking
into account all violations in a violator’s
history when assessing penalties. One
stated that providing a certain period of
time after which previous violations no
longer are considered in penalty
assessment only matters to violators,
especially to those who are or expect to
be repeat offenders.

The penalties in this final rule
increase in severity for repeat offenders
to provide an additional deterrent effect
for people who have already shown a
willingness to violate the Act.
Increasing penalties when a person
repeatedly violates established
requirements is a common practice to
ensure compliance. Violations will
accumulate for individuals as they are
incurred; there will not be an
opportunity to “wipe the slate clean.”
We do not consider violations of the
Act, which require deliberate effort on
the part of the violator to inflict physical
pain or distress, inflammation, or
lameness on a horse, to be comparable
to traffic violations.

One commenter objected to the notion
that scar rule penalties should escalate
with additional violations only if those
violations are found on the same horse.
This commenter stated that showing
horses that are scarred is as significant
a violation as showing horses that are
bilaterally sore, and that it undermines
the effectiveness of the scar rule if a
violator is allowed to serially scar
multiple horses without suffering
increasing penalties.

The proposal did not state that
penalties would escalate with additional
violations only if those violations are
found on the same horse. Penalties will
escalate when an individual is found to
have violated the scar rule multiple
times, regardless of the horse on which
the violation has occurred. For example,
if a trainer’s horse is found to be in
violation of the scar rule and it is the
trainer’s first offense, the trainer will be
suspended for 2 weeks. If a different
horse trained by that trainer is found to
be in violation of the scar rule, that
would count as a second violation for
that trainer and result in the trainer’s
suspension for 1 month. The same
escalation process would apply for
unilateral or bilateral sore violations.
We appreciate the opportunity to clarify
this point.

Suspensions for Unilateral Sore
Violations

We proposed to require HIOs to assess
and enforce penalties for unilateral sore
violations in paragraph (c)(2) of the
proposal. One commenter stated that the
penalty for unilateral soring makes no
sense because a person would not sore

a horse on only one foot. Such a horse
would be unlevel and would not
perform properly, and thus would be
excused anyway. Two commenters
stated that a horse trainer who is soring
a horse is not doing so only on one foot,
and therefore a unilateral soring
violation is more likely caused by the
inspection process.

As another commenter noted,
unilateral sore violations are often
written when a second-leg examination
is equivocal. Therefore, a unilateral sore
violation may well be evidence of
bilateral soring. In addition, masking
agents are sometimes applied to a
horse’s forelimbs in an attempt to numb
the horse to pain and thus pass
inspection. A horse to which a masking
agent has been applied may exhibit a
different pain response in one forelimb
than in the other. As horses that are
unilaterally sore are considered to be
sore under the Act, it is appropriate to
provide minimum penalties that must
be assessed and enforced by HIOs when
such violations are found.

Suspensions for Scar Rule Violations

We proposed to require HIOs to assess
and enforce penalties for scar rule
violations in paragraph (c)(3) of the
proposal. The proposed penalties were
suspensions of 2 weeks for the first
offense, 60 days for the second offense,
and 1 year for the third offense. One
commenter stated that requiring HIOs to
assess and enforce a 1-year suspension
penalty for a third violation of the scar
rule was unfair, due to what the
commenter characterized as the
subjectivity and inconsistency in the
interpretation of the scar rule. The
commenter also opposed requiring
penalties for unilateral sore violations,
stating that such violations are subject
to human factors as well as the reaction
of the horse to any surrounding stimuli.
The commenter recommended that we
concentrate on bilateral sore violations.

As discussed earlier, we proposed to
require suspensions for scar rule and
unilateral sore violations that are shorter
than those for bilateral sore violations,
based on historical precedent. However,
as both horses determined to be in
violation of the scar rule and horses that
are unilaterally sore are considered sore
for the purposes of the Act, it is
appropriate to require that HIOs assess
and enforce penalties when these
violations are discovered.

Open Lesions

One commenter stated that, in the
Strategic Plan,6 APHIS treated any open

6 The Strategic Plan was designed to increase
public-private cooperation in eliminating soring.

lesion, other than those from self-
inflicted injures, as a violation of the
scar rule. The commenter stated that
there can be no more clear violation of
the Act than a horse with an open lesion
on the pastern or in the pocket. The
commenter stated that it is at best
unclear what penalties APHIS expects
HIOs to assess and enforce when open
lesions are found on a horse.

Open lesions fall within the scope of
the Act only when they are indicative of
soring. If a horse has open lesions and
is also bilaterally or unilaterally sore,
the appropriate penalties will apply; if
a horse has bilateral open lesions that
cause it to be considered sore under the
scar rule, it will be penalized as a scar
rule violation. As many HIOs have
separate penalties for horses with open
lesions, though, we should note that this
final rule does not prevent HIOs from
continuing to assess and enforce such
penalties.

Suspensions for Equipment Violations

We proposed to require HIOs to assess
and enforce penalties for violations of
the equipment-related prohibitions in
§11.2(b)(1) through (b)(10) and (b)(12)
through (b)(17) in paragraph (c)(5) of the
proposal.

One commenter stated that exhibitors
should not be suspended for all
equipment violations. The commenter
cited an example of a pleasure horse
that had a bit that was one-half inch too
long, not intentional and not hurting the
horse.

The situation cited by the commenter
would not have been a violation of the
regulations, as the equipment-related
prohibitions in § 11.2(b)(1) through
(b)(10) and (b)(12) through (b)(17)
contain no reference to the allowable
length of bits. The prohibitions in those
paragraphs prevent the use of
equipment that has been shown to be
used to sore horses. Therefore, we
consider it appropriate and necessary to
require that penalties be assessed and
enforced for such violations.

Unruly or Fractious Horses

For an unruly or fractious horse that
cannot be inspected in accordance with
§11.21, we proposed in paragraph (c)(8)
to require the horse to be dismissed
from the individual class for which it
was to be inspected.

One commenter expressed concern
that a fractious horse could result in a
violation for which people could be
banned for the rest of the show season.

As a fractious horse cannot be
inspected in accordance with §11.21,

The Operating Plans were created to fulfill the goals
of the Strategic Plan.
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we have no means of determining
whether it is sore. Therefore, we did not
propose to require any penalty for such
horses beyond dismissal of the horse
from the class for which it was being
inspected. Such a horse could be
entered into and inspected for other
classes in the same horse show,
exhibition, sale, or auction.

One commenter stated that unruly or
fractious horses that cannot be
inspected in accordance with § 11.21
should not be considered to be violating
the Act, but should simply be deemed
“not qualified to compete.”

We agree with this commenter.
Because an unruly or fractious horse
cannot be inspected to determine
whether it is in violation of the Act, it
is inaccurate to describe such a situation
as a violation of the Act. To separate the
requirement that unruly or fractious
horses be dismissed from the class for
which they are being inspected from the
violations of the Act listed in paragraph
(c), we have moved the unruly or
fractious horse requirement into a new
paragraph (d), and we have designated
proposed paragraphs (d) and (e) as
paragraphs (e) and (f), respectively, in
this final rule. We have also added a
requirement in paragraph (a) that HIOs
that license DQPs enforce the
requirement in the new paragraph (d).
With these changes, the regulations will
require unruly or fractious horses to be
dismissed from the class for which they
are being inspected without
characterizing such horses as being in
violation of the Act.

Appeals

Proposed paragraph (d) of § 11.25 set
out a requirement for an appeals process
for penalties assessed by an HIO. We
proposed to require that, for all appeals,
the appeal must be granted and the case
heard and decided by the HIO or the
violator must begin serving the penalty
within 60 days of the date of the
violation.

One commenter stated that procedural
delays often result in suspensions taking
effect during the “off”” season when
horse shows are not held, which has no
negative impact at all on the violators.
This commenter suggested that we
require HIOs to administer suspensions
quickly after a violation has been found
in order to further increase the deterrent
effect of suspensions, and to require that
the suspensions be served during the
show season. Another commenter
concurred with the recommendation
that suspensions be served during the
show season, and proposed defining the
show season to exclude the months of
December, January, and February.

We agree that it is important to
administer suspensions quickly after a
violation has been found. The
requirements in paragraph (d) ensure
that, absent an appeal, all penalties will
be enforced within 60 days after the
violation, which we believe is a
reasonable amount of time to allow an
appeal to take place if necessary.

After considering requiring
suspensions to be served during the
show season, we have determined that
it would be difficult to track penalties
across the different HIOs to ensure both
that HIOs are adhering to the 60-day
requirement in enforcing their
suspensions and that some or all of the
suspensions do not occur during the
show season. In addition, the show
season may vary among HIOs. We are
making no changes to the proposed rule
in response to these comments.
However, we will monitor the HIOs’
implementation of the minimum
penalty protocol, and if we find that
HIOs are attempting to game the system
to ensure that a disproportionate
number of suspensions are served
outside the regular show season, we will
change the regulations in order to
ensure that the suspension penalties
have a stronger deterrent effect.

We also proposed to require the HIO
to submit to the Department all
decisions on penalty appeals within 30
days of the completion of the appeal.

One commenter stated an assumption
that data supporting the decision of the
HIO regarding violators must be
provided along with the decision; if this
is not the case, the commenter
recommended that we amend the
proposed rule accordingly.

We did intend to require that the HIO
provide evidence supporting its
decision along with the record of the
decision itself when a penalty is
overturned on appeal. This will allow
APHIS to review the effectiveness of the
appeal process. We have added this
requirement to the final rule.

HIO Penalties and Government Civil
and Criminal Penalties

Some commenters stated that Federal
enforcement proceedings for violations
for which HIOs have assessed and
enforced a penalty would put violators
in double jeopardy.

Paragraph (e) of proposed §11.25
stated that the Department would retain
the authority to initiate enforcement
proceedings with respect to any
violation of the Act, including
violations for which penalties are
assessed in accordance with proposed
§11.25, and to impose the penalties
authorized by the Act if the Department
determines that such actions are

necessary to fulfill the purpose of the
Act and the regulations. In addition,
proposed paragraph (e) indicated that
the Department would reserve the right
to inform the Attorney General of any
violation of the Act or of the regulations.

We will pursue a Federal enforcement
proceeding for a violation for which an
HIO has assessed and enforced a penalty
only when the HIO has not properly
assessed and enforced the penalty or the
violation is so egregious that it warrants
additional enforcement. We must retain
the ability to pursue enforcement
proceedings in such circumstances to
ensure that the Act is effectively
enforced in cases where the industry
self-regulatory mechanism is not
sufficient.

The U.S. Constitution’s prohibition
against double jeopardy, which in this
case refers to being retried for an offense
for which one has been found not guilty,
applies only to criminal trials. Penalties
imposed by HIOs are not criminal
penalties, and thus double jeopardy is
not relevant to such penalties.

Economic Issues

The proposed rule was accompanied
by an analysis of the rule’s potential
economic impacts, including its
potential impact on small entities. The
analysis concluded that, since the HIOs
already administer their own individual
penalty protocol for violations of the
Act, the proposed rule is not expected
to impose additional costs upon HIOs or
show participants (other than those
individuals who incur more severe
penalties because of the rule). The
analysis accompanying the proposed
rule stated that the proposal would not
have a significant economic impact on
a substantial number of small entities.

Several commenters expressed
concern that the proposed rule would
have a significant effect on the horse
industry. One commenter stated that the
Tennessee Walking Horse industry has
a $300 million impact on the economy
in Tennessee alone and that many in the
industry have already been irreparably
harmed. Commenters generally
identified a decline in the industry,
with some commenters discussing
declining sale values for young horses
and other commenters who supply
goods to the Tennessee Walking Horse
industry stating that their business has
been down in recent years. One
commenter believed that requiring
minimum penalties would force him to
close his horse business, and that many
others would do the same.

Two commenters stated that, as
trainers, they had seen a drop in the
number of horses that are in training
barns. One HIO commented that their
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inspections have dropped by over
30,000 horses, presumably in recent
years.

Several commenters noted that many
walking horse shows benefit some kind
of charity. These commenters predicted
that the proposed rule would lead to
charities receiving fewer revenues from
such shows due to a lack of
participation.

One commenter cited a recent
Government Accountability Office
(GAO) report, “Horse Welfare: Action
Needed to Address Unintended
Consequences from Cessation of
Domestic Slaughter,” 7 that included an
econometric model used to determine
what portion of declining horse sale
prices may have been due to bans on
horse slaughter within the United
States. This commenter asked us to
conduct a similar analysis analyzing the
Department’s influence on the decline
of the Tennessee Walking Horse
industry, as expressed in horse sale
prices in Tennessee and Kentucky.

Another commenter stated that the
Tennessee Walking Horse industry has
declined more than the horse industry
in general, due to factors related to the
desires of many in the industry to
continue soring horses and the desires
of others not to be associated with such
activities.

We do not believe that minimum
penalties for violations of the Act will
necessarily have the effect described by
these commenters. People who do not
violate the Act, for example, will be
unaffected; the minimum penalty
protocol will only affect violators.

While it is possible that increased
penalties for violations of the Act could
lead to reduced attendance at shows and
exhibitions, this is not the only possible
outcome. The minimum penalties could
also lead owners and trainers of walking
horses, racking horses, and other gaited
horses to use training methods that do
not involve soring. This would allow for
continued attendance at all shows,
including those benefitting charities.

The GAO report cited by one
commenter used a hedonic model, a
type of model that predicts horse prices
based on the estimated components of
the quality (or value) of the horse.
Although some commenters supplied
anecdotal data regarding the walking
horse industry, we do not have
sufficient, broad-based data about the
prices of Tennessee Walking Horses,
racking horses, and other gaited horses
to conduct such an analysis with respect
to our enforcement activities.

7 Available at http://www.gao.gov/products/GAO-
11-228.

One commenter stated that his HIO
had previously implemented the
proposed penalties voluntarily. As a
result, the commenter stated, exhibitors
who had shown with the HIO the
previous year advised the HIO that, due
to the subjectivity of the inspection
process and the possibility of receiving
an undeserved violation, they could not
show with the HIO now. The
commenter stated that implementation
of these penalties has already harmed
his organization on a small level and
expressed concern about the effects on
the whole industry of mandating the
penalties in the proposed rule.

This final rule will put all HIOs in an
equivalent competitive position with
respect to penalties, thus removing the
incentive for exhibitors to leave
organizations such as the commenter’s
for another HIO on the basis of the
penalties assessed by that HIO (unless
an HIO decides to impose penalties
greater than those required in § 11.25).

Several commenters stated that the
Act says that nothing should be done to
harm the horse industry, and that the
proposed rule would do exactly that.

We were unable to determine what
section of the Act the commenters are
referring to. In the Act, however,
Congress does find that horses shown or
exhibited which are sore, where such
soreness improves the performance of
such horse, compete unfairly with
horses which are not sore. Requiring
mandatory minimum penalties for
violations of the Act will ensure
consistency among HIOs and further the
purpose of the Act, which is to
eliminate the cruel and inhumane
practice of soring.

Some commenters expressed concern
about the potential impact on HIOs of
the requirement to provide an appeals
process. These commenters stated that
providing investigative services,
gathering witnesses, and then absorbing
the cost of lawsuits should a party be
dissatisfied with the outcome of an
appeal would present prohibitive costs
for HIOs.

HIOs have existing structures to
support these activities. Many HIOs
currently charge fees for appeals in
order to cover the costs of such
activities. Should there be a significant
increase in appeals, we expect that HIOs
will be able to handle them.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, with the changes discussed in this
document.

Executive Order 12866 and Regulatory
Flexibility Act

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities. The analysis is
summarized below. Copies of the full
analysis are available on the
Regulations.gov Web site (see footnote 1
in this document for a link to
Regulations.gov) or by contacting the
person listed under FOR FURTHER
INFORMATION CONTACT.

Efforts to eliminate soring have been
hindered by the non-uniform
assessment of penalties for violations of
the Act. The rule will require HIOs to
adhere to a uniform minimum penalty
protocol. Also, the rule will give USDA
the authority to decertify HIOs that
refuse to implement the minimum
penalty protocol.

Since the HIOs already administer a
penalty protocol for violations of the
Act, the proposed rule is not expected
to impose additional costs upon HIOs or
show participants (other than those
individuals who incur penalties for
violating the Act or the regulations).

The uniform penalty protocol may
benefit the walking horse industry by:

¢ Helping to ensure more humane
treatment of the horses;

¢ Reducing uncertainty about
penalties for infractions of the Act;

e Enhancing the reputation and
integrity of the walking horse industry;

¢ Providing for more fair competition
at shows, which may positively impact
attendance and regional economies; and

e Improving the value of the walking
horse breeds.

The Small Business Administration’s
(SBA) small-entity standard for business
associations that promote horses
through the showing, exhibiting, sale,
auction, registry, or any activity which
contributes to the advancement of the
horse is not more than $7 million in
annual receipts (North American
Industry Classification System (NAICS)
813910). The SBA small-entity standard
for entities involved in Horses and
Other Equine Production is $750,000 or
less in annual receipts (NAICS 112920),
while the small-entity standard is $7
million or less in annual receipts for
businesses classified within Support
Activities for Animal Production
(NAICS 115210). Businesses that may be
affected by this rule are likely to be
small.

Under these circumstances, the
Administrator of the Animal and Plant
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Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. The Act does not
provide administrative procedures
which must be exhausted prior to a
judicial challenge to the provisions of
this rule.

Paperwork Reduction Act

This final rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 11

Animal welfare, Horses, Reporting
and recordkeeping requirements.

Accordingly, we are amending 9 CFR
part 11 as follows:

PART 11—HORSE PROTECTION
REGULATIONS

m 1. The authority citation for 9 CFR
part 11 continues to read as follows:

Authority: 15 U.S.C. 1823-1825 and 1828;
7 CFR 2.22, 2.80, and 371.7.

§11.7 [Amended]

m 2.In § 11.7, paragraph (g), the first
sentence is amended by removing the
word “section” the second time it
appears and adding the word “part” in
its place.

m 3.In §11.21, the section heading and
paragraph (d) are revised to read as
follows:

§11.21 Inspection procedures for
designated qualified persons (DQPs).

* * * * *

(d) The HIO that licensed the DQP
shall assess and enforce penalties for
violations in accordance with §11.25
and shall report all violations in
accordance with §11.20(b)(4).

W 4. Anew § 11.25 is added to read as
follows:

§11.25 Minimum penalties to be assessed
and enforced by HIOs that license DQPs.

(a) Rulebook. Each HIO that licenses
DQPs in accordance with § 11.7 must
include in its rulebook, and enforce,
penalties for the violations listed in this
section that equal or exceed the
penalties listed in paragraph (c) of this
section and must also enforce the
requirement in paragraph (d) of this
section.

(b) Suspensions. (1) For the violations
listed in paragraph (c) of this section
that require a suspension, any
individuals who are responsible for
showing the horse, exhibiting the horse,
entering or allowing the entry of the
horse in a show or exhibition, selling
the horse, auctioning the horse, or
offering the horse for sale or auction
must be suspended. This may include,
but may not be limited to, the manager,
trainer, rider, custodian, or seller, as
applicable. In addition, if the owner
allowed any activity listed in this
paragraph, the owner must be
suspended as well.

(2) Any person who is responsible for
the shipping, moving, delivering, or
receiving of any horse that is found to
be bilaterally sore or unilaterally sore as
defined in paragraph (c) of this section,
in violation of the scar rule in § 11.3, or
in violation of the prohibition against
the use of foreign substances in
§11.2(c), with reason to believe that
such horse was to be shown, exhibited,
entered for the purpose of being shown
or exhibited, sold, auctioned, or offered
for sale in any horse show, horse
exhibition, or horse sale or auction,
must be suspended; Provided, that this
requirement does not apply if the horse
was transported by a common or
contract carrier or an employee thereof
in the usual course of the carrier’s
business or the employee’s employment,
unless the carrier or employee had
reason to believe that the horse was
sore.

(3) A person who is suspended must
not be permitted to show or exhibit any
horse or judge or manage any horse
show, horse exhibition, or horse sale or
auction for the duration of the
suspension.

(4) Any person with multiple
suspensions must serve them
consecutively, not concurrently.

(c) Minimum penalties—(1) Bilateral
sore. A horse is found to be sore in both
its forelimbs or hindlimbs. The horse
must be dismissed from the remainder
of the horse show, exhibition, sale, or
auction. First offense: Suspension for 1
year. Second offense: Suspension for 2
years. Third offense and any subsequent
offenses: Suspension for 4 years.

(2) Unilateral sore. A horse is found
to be sore in one of its forelimbs or
hindlimbs. The horse must be dismissed
from the remainder of the horse show,
exhibition, sale, or auction. First
offense: Suspension for 60 days. Second
offense: Suspension for 120 days. Third
offense and any subsequent offenses:
Suspension for 1 year.

(3) Scar rule violation. A horse is
found to be in violation of the scar rule
in §11.3. The horse must be dismissed
from the remainder of the horse show,
exhibition, sale, or auction. First
offense: Suspension for 2 weeks (14
days). Second offense: Suspension for
60 days. Third offense and any
subsequent offenses: Suspension for
1 year.

(4) Foreign substance violations.
Violations of the prohibition against the
use of foreign substances in § 11.2(c).

(i) Before or during the show,
exhibition, sale, or auction. The horse
must be dismissed from the remainder
of the horse show, exhibition, sale, or
auction.

(ii) After the show, exhibition, sale, or
auction. Suspension for 2 weeks (14
days). The horse must be dismissed
from the remainder of the horse show,
exhibition, sale, or auction.

(5) Equipment violation. Violations of
the equipment-related prohibitions in
§ 11.2(b)(1) through (b)(10) and (b)(12)
through (b)(17).

(i) Before or during the show,
exhibition, sale, or auction. The horse
must be dismissed from the remainder
of the horse show, exhibition, sale, or
auction.

(ii) After the show, exhibition, sale, or
auction. Suspension for 2 weeks (14
days). The horse must be dismissed
from the remainder of the horse show,
exhibition, sale, or auction.

(6) Shoeing violation. Violation of the
shoeing-related prohibitions in
§11.2(b)(18). The horse must be
dismissed from the remainder of the
horse show, exhibition, sale, or auction.

(7) Heel-toe ratio. Violation of the
heel-toe ratio requirement in
§11.2(b)(11). The horse must be
dismissed from the remainder of the
horse show, exhibition, sale, or auction.

(8) Suspension violation. A violation
of any suspension penalty previously
issued. Suspension for an additional 6
months (180 days) for each occurrence.

(d) Unruly or fractious horse. A horse
that cannot be inspected in accordance
with §11.21. The horse must be
dismissed from the individual class for
which it was to be inspected.

(e) Appeals. The HIO must provide a
process in its rulebook for alleged
violators to appeal penalties. The
process must be approved by the
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Department. For all appeals, the appeal
must be granted and the case heard and
decided by the HIO or the violator must
begin serving the penalty within 60 days
of the date of the violation. The HIO
must submit to the Department all
decisions on penalty appeals within 30
days of the completion of the appeal.
When a penalty is overturned on appeal,
the HIO must also submit evidence
composing the record of the HIO’s
decision on the appeal.

(f) Departmental prosecution. The
Department retains the authority to
initiate enforcement proceedings with
respect to any violation of the Act,
including violations for which penalties
are assessed in accordance with this
section, and to impose the penalties
authorized by the Act if the Department
determines that such actions are
necessary to fulfill the purpose of the
Act and this part. In addition, the
Department reserves the right to inform
the Attorney General of any violation of
the Act or of this part, including
violations for which penalties are
assessed in accordance with this
section.

Done in Washington, DG, this 31st day of
May 2012.

Kevin Shea,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2012-13759 Filed 6-6-12; 8:45 am]
BILLING CODE 3410-34-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 26
[Docket No. PRM-26-7; NRC-2011-0220]

Certification of Substance Abuse
Experts

AGENCY: Nuclear Regulatory
Commission.

ACTION: Petition for rulemaking;
consideration in the rulemaking
process.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC or the Commission)
will consider in the rulemaking process
the issues raised in the petition for
rulemaking (PRM), PRM-26-7,
submitted by the American Academy of
Health Care Providers in the Addictive
Disorders (the Academy or the
petitioner). The petitioner requested
that the NRC amend its regulations to
include the Academy as one of the
organizations authorized to certify a
substance abuse expert. The NRC
determined that the issues raised in the
PRM are appropriate for consideration

and will consider them in the ongoing
Title 10 of the Code of Federal
Regulations (10 CFR) Part 26 Technical
Issues rulemaking.

DATES: The docket for the petition for
rulemaking, PRM-26-7, is closed on
June 7, 2012.

ADDRESSES: Further NRC action on the
issues raised by this petition will be
accessible on the Federal rulemaking
Web site, http://www.regulations.gov, by
searching on Docket ID NRC-2012—
0079, which is the rulemaking docket
for the 10 CFR part 26 Technical Issues
rulemaking.

You can access publicly available
documents related to the petition,
which the NRC possesses and are
publicly available, using the following
methods:

e Federal Rulemaking Web Site:
Supporting materials related to this
petition can be found at http://www.
regulations.gov by searching on the
Docket IDs for PRM—26-7 or the 10 CFR
part 26 Technical Issues rulemaking,
NRC-2011-0220 and NRC-2012-0079,
respectively. Address questions about
NRC dockets to Carol Gallagher,
telephone: 301-492-3668, email: Carol.
Gallagher@nrc.gov.

e NRC'’s Public Document Room
(PDR): You may examine and purchase
copies of public documents at the NRC’s
PDR, O1-F21, One White Flint North,
11555 Rockville Pike, Rockville,
Maryland 20852.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may access publicly
available documents online in the NRC
Library at http://www.nrc.gov/reading-
rm/adams.html. To begin the search,
select “ADAMS Public Documents” and
then select “Begin Web-based ADAMS
Search.” For problems with ADAMS,
contact the NRC’s PDR reference staff at
1-800-397-4209, 301-415-4737, or by
email to PDR.Resource@nrc.gov. The
ADAMS accession number for each
document referenced in this notice (if
that document is available in ADAMS)
is provided the first time that a
document is referenced.

FOR FURTHER INFORMATION CONTACT: Paul
Harris, Office of Nuclear Security and
Incident Response, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555; telephone: 301-415-1169;
email: Paul.Harris@nrc.gov; or Scott C.
Sloan, Office of Nuclear Reactor
Regulation, U.S. Nuclear Regulatory
Commission, Washington, DC 20555;
telephone: 301-415-1619; email: Scott.
Sloan@nrc.gov.

SUPPLEMENTARY INFORMATION: On
October 5, 2011 (76 FR 61625), the NRC
published a notice of receipt (76 FR

61625) for PRM—26—-7. The petitioner
requested the NRC to amend its
regulations under 10 CFR 26.187(b)(5) to
include the Academy as one of the
organizations authorized to certify a
substance abuse expert.

The NRC received one comment
during the public comment period
(ADAMS Accession No. MLL11341A064),
which closed on December 19, 2011.
The commenter, a student pursuing a
master’s degree in social work, provided
a statement in support of the Academy’s
request to amend the NRC’s regulations.
The commenter stated that by
“amending the NRC’s regulations to
include the Academy as an authorized
organization to certify substance abuse
experts, more individuals can become
qualified to provide addiction
counseling. This would hopefully
reduce the number of under qualified
care providers and ensure that the
clients are receiving the highest level of
care.”

The NRC determined that the issues
raised in PRM-26-7 are appropriate for
consideration and will address them in
the ongoing 10 CFR part 26 Technical
Issues rulemaking. Docket No. PRM—-26—
7 is closed.

Dated at Rockville, Maryland, this 17th day
of May 2012.

For the Nuclear Regulatory Commission.
R.W. Borchardt,

Executive Director for Operations.
[FR Doc. 2012-13807 Filed 6—-6-12; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2011-0719; Directorate
Identifier 2010-NM-087-AD; Amendment
39-17074; AD 2012-11-11]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: We are superseding an
existing airworthiness directive (AD) for
certain The Boeing Company Model
767—-200, —300, and —400ER series
airplanes. That AD currently requires
replacing the separation link assembly
on the applicable entry and service
doors with an improved separation link
assembly, and doing related
investigative and corrective actions if
necessary. This new AD adds an
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airplane to the applicability and
removes certain other airplanes. This
AD was prompted by a report that an
additional airplane is subject to the
unsafe condition. We are issuing this
AD to prevent failure of an entry or
service door to open fully in the event
of an emergency evacuation, which
could impede exit from the airplane.
This condition could result in injury to
passengers or crewmembers.

DATES: This AD is effective July 12,
2012.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in the AD
as of July 12, 2012.

The Director of the Federal Register
approved the incorporation by reference
of certain other publications listed in
this AD as of April 2, 2009 (74 FR 8717,
February 26, 2009).

ADDRESSES: For service information
identified in this AD, contact Boeing
Commercial Airplanes, Attention: Data
& Services Management, P.O. Box 3707,
MC 2H-65, Seattle, WA 98124-2207;
telephone 206-544-5000, extension 1;
fax 206-766-5680; email me.boecom@
boeing.com; Internet
https://www.myboeingfleet.com. You
may review copies of the referenced
service information at the FAA,
Transport Airplane Directorate; 1601
Lind Avenue SW., Renton, Washington.
For information on the availability of
this material at the FAA, call 425-227—
1221.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://www.
regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, the regulatory
evaluation, any comments received, and
other information. The address for the
Docket Office (phone: 800-647-5527) is
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

FOR FURTHER INFORMATION CONTACT:
Kimberly DeVoe, Aerospace Engineer,
Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue SW., Renton,
Washington 98057-3356; phone: (425)
917—-6495; fax: (425) 917—6590; email:
kimberly.devoe@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2009-04—12,
Amendment 39-15818 (74 FR 8717,
February 26, 2009). That AD applies to
the specified products. The NPRM
published in the Federal Register on
July 19, 2011 (76 FR 42607). That NPRM
proposed to continue to require
replacing the separation link assembly
on the applicable entry and service
doors with an improved separation link
assembly, and doing related
investigative and corrective actions if
necessary. That NPRM also proposed to
add an airplane to the applicability and
also remove certain other airplanes from
the applicability.

Comments

We gave the public the opportunity to
participate in developing this AD. The
following presents the comments
received on the proposal (76 FR 42607,
July 19, 2011) and the FAA’s response
to each comment.

Request To Remove Certain Airplanes
From the Applicability Statement

ANA stated that it has converted
seven airplanes to a freighter
configuration, not the four that were
described in the Actions Since Existing
AD Was Issued section of the proposed
AD (76 FR 42607, July 19, 2011).

We infer the commenter requested
that we revise the applicability of this
AD. Airplanes that have been converted
to a freighter configuration do not have
active escape slides that are affected by
the unsafe condition. We have revised
paragraph (c) of this AD to apply to
airplanes operating in a passenger or
passenger/cargo configuration, and to
indicate that the requirements of this
AD become applicable when an airplane
is converted to a passenger or
passenger/cargo configuration.

Request To Revise the Description of
Certain Service Bulletins

Boeing requested that the description
of Boeing Special Attention Service
Bulletin 767-25-0428, Revision 2, dated
February 4, 2010; and Boeing Special
Attention Service Bulletin 767-25—
0428, Revision 3, dated October 21,
2010; be revised. Boeing noted that the
descriptions given in the Relevant
Service Information section of the
proposed AD (76 FR 42607, July 19,
2011) do not match the revision
descriptions as given in those service
bulletins.

We agree to provide clarification. The
Relevant Service Information section is
intended to describe only major changes
made to the service information without

describing those changes in detail. In
addition, the Relevant Service
Information section is not restated in a
final rule. Therefore, we have not
changed the AD in this regard.

Request To Provide Credit for
Accomplishing a Service Bulletin With
Information From an Information
Notice

United Airlines (UAL) requested that
we provide credit for accomplishing
Boeing Special Attention Service
Bulletin 767-25-0428, Revision 2, dated
February 4, 2010; and Boeing Service
Bulletin Information Notice 767—25—
0428 IN 03, dated May 6, 2010. Boeing
Special Attention Service Bulletin 767—
25-0428, Revision 3, dated October 21,
2010, includes the information provided
in that information notice.

We partially agree. The content of an
information notice is not approved by
the FAA and is not intended to be used
as a basis for deviation from an FAA-
approved service bulletin. We have not
revised the AD in this regard. However,
we have provided credit for
accomplishing Boeing Special Attention
Service Bulletin 767—-25-0428, Revision
2, dated February 4, 2010, in paragraph
(h) of this final rule.

Explanation of Changes Made to This
AD

We have revised the wording in
paragraph (h) of this AD. This change
has not affected the intent of that
paragraph.

We have removed table 1 of the
proposed AD (76 FR 42607, July 19,
2011). Instead, we have added
paragraph (g)(3) of this final rule to
specify the applicable service
information for accomplishing the
actions required by paragraph (g) of this
AD.

Conclusion

We reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting the AD
with the changes described previously—
and minor editorial changes. We have
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM (76 FR
42607, July 19, 2011) for correcting the
unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (76 FR 42607,
July 19, 2011).

We also determined that this change
will not increase the economic burden
on any operator or increase the scope of
the AD.
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Costs of Compliance We estimate the following costs to
We estimate that this AD affects 355 comply with this AD:
airplanes of U.S. registry.
ESTIMATED COSTS
: Cost per Cost on
Action Labor cost Parts cost product U.S. operators

Replacement (retained actions from AD
2009-04-12, Amendment 39-15818 (74
FR 8717, February 26, 2009)).

Up to 7 work-hours x

Up to $10,671 ............

$85 per hour =
$595.

Up to $11,266 Up to $3,999,430.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of
the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in Subtitle VII,
Part A, Subpart III, Section 44701,
“General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We have determined that this AD will
not have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Is not a “significant rule” under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2009-04—12, Amendment 39-15818 (74
FR 8717, February 26, 2009), and adding
the following new AD:

2012-11-11 The Boeing Company:
Amendment 39-17074; Docket No.
FAA-2011-0719; Directorate Identifier
2010-NM-087—-AD.

(a) Effective Date

This airworthiness directive (AD) is
effective July 12, 2012.

(b) Affected ADs

This AD supersedes AD 2009-04-12,
Amendment 39-15818 (74 FR 8717, February
26, 2009).

(c) Applicability

This AD applies to The Boeing Company
Model 767-200, —=300, and —400ER series
airplanes; operating in a passenger or
passenger/cargo configuration; certificated in
any category; as identified in Boeing Special
Attention Service Bulletin 767-25-0428,
Revision 3, dated October 21, 2010. The
requirements of this AD become applicable at
the time an airplane operating in an all-cargo
configuration is converted to a passenger or
passenger/cargo configuration.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 25: Equipment/Furnishings.

(e) Unsafe Condition

This AD was prompted by reports that
entry and service doors did not open fully
during deployment of emergency escape
slides, and reports of missing snap rings. We
are issuing this AD to prevent failure of an
entry or service door to open fully in the
event of an emergency evacuation, which

could impede exit from the airplane. This
condition could result in injury to passengers
or crewmembers.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Replacement

This paragraph restates the requirements of
paragraph (f) of AD 2009-04-12, Amendment
39-15818 (74 FR 8717, February 26, 2009).
At the applicable time specified in
paragraphs (g)(1) and (g)(2) of this AD,
replace the separation link assembly on the
deployment bar of the emergency escape
system on all the applicable entry and service
doors with an improved separation link
assembly, and do all the applicable related
investigative and corrective actions before
further flight, by accomplishing all of the
applicable actions specified in the
Accomplishment Instructions of any service
bulletin identified in paragraphs (g)(3)(i)
through (g)(3)(iii) of this AD. After April 2,
2009 (the effective date of AD 2009-04—12),
only the service bulletins specified in
paragraphs (g)(3)(ii) and (g)(3)(iii) of this AD
may be used to accomplish the actions
required by this paragraph. After the effective
date of this AD, only the service bulletin
identified in paragraph (g)(3)(iii) of this AD
may be used to accomplish the actions
required by this paragraph.

(1) For airplanes other than those having
variable number VN 137: Within 48 months
after April 2, 2009 (the effective date of AD
2009-04-12, Amendment 39-15818 (74 FR
8717, February 26, 2009)).

(2) For the airplane having variable number
VN 137: Within 48 months after the effective
date of this AD.

(3) Use the following service information,
as applicable, to accomplish the actions
required by paragraph (g) of this AD.

(i) Boeing Special Attention Service
Bulletin 767-25-0428, dated August 23,
2007.

(ii) Boeing Special Attention Service
Bulletin 767-25-0428, Revision 1, dated May
8, 2008.

(iii) Boeing Special Attention Service
Bulletin 767-25-0428, Revision 3, dated
October 21, 2010.

(h) Credit for Previous Actions

This paragraph provides credit for the
replacement required by paragraph (g) of this
AD, if that replacement was performed before
the effective of this AD using Boeing Special
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Attention Service Bulletin 767-25-0428,
Revision 2, dated February 4, 2010.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle Aircraft
Certification Office (ACO), FAA, has the
authority to approve AMOC:s for this AD, if
requested using the procedures found in
14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the manager of the ACO, send it
to the attention of the person identified in the
Related Information section of this AD.
Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) AMOCs approved for AD 2009-04-12,
Amendment 39-15818 (74 FR 8717, February
26, 2009), are approved as AMOCs for the
corresponding provisions of this AD.

(j) Related Information

For more information about this AD,
contact Kimberly DeVoe, Aerospace
Engineer, Cabin Safety and Environmental
Systems Branch, ANM-150S, FAA, Seattle
Aircraft Certification Office, 1601 Lind
Avenue SW., Renton, Washington 98057—
3356; phone: (425) 917-6495; fax: (425) 917—
6590; email: kimberly.devoe@faa.gov.

(k) Material Incorporated by Reference

(1) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise.

(2) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the following service information
under 5 U.S.C. 552(a) and 1 CFR part 51.

(i) The following service information was
approved for IBR on July 12, 2012.

(A) Boeing Special Attention Service
Bulletin 767—25-0428, Revision 3, dated
October 21, 2010.

(ii) The following service information was
approved for IBR on April 2, 2009 (74 FR
8717, February 26, 2009).

(A) Boeing Special Attention Service
Bulletin 767-25-0428, Revision 1, dated May
8, 2008.

(B) Boeing Special Attention Service
Bulletin 767-25-0428, dated August 23,
2007.

(3) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Data & Services
Management, P.O. Box 3707, MC 2H-65,
Seattle, WA 98124-2207; telephone 206—
544-5000, extension 1; fax 206—766—-5680;
email me.boecom@boeing.com; Internet
https://www.myboeingfleet.com.

(4) You may review copies of the service
information at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW., Renton,
Washington. For information on the
availability of this material at the FAA, call
425-227-1221.

(5) You may also review copies of the
service information that is incorporated by
reference at the National Archives and

Records Administration (NARA). For
information on the availability of this
material at NARA, call 202-741-6030, or go
to: http://www.archives.gov/federal-register/
cfr/ibr_locations.html.

Issued in Renton, Washington, on May 24,
2012.
Michael Kaszycki,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 2012-13554 Filed 6-6—-12; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2012-0279; Directorate
Identifier 2012—CE-007-AD; Amendment
39-17073; AD 2012-11-10]

RIN 2120-AA64

Airworthiness Directives; Alpha
Aviation Concept Limited (Type
Certificate Previously Held by Alpha
Aviation Design Limited) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: We are adopting a new
airworthiness directive (AD) for Alpha
Aviation Concept Limited Model R2160
Airplanes. This AD results from
mandatory continuing airworthiness
information (MCAI) issued by an
aviation authority of another country to
identify and correct an unsafe condition
on an aviation product. The MCAI
describes the unsafe condition as oil
lines fitted to affected aircraft are not
fire resistant. We are issuing this AD to
require actions to address the unsafe
condition on these products.

DATES: This AD is effective July 12,
2012.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in the AD
as of July 12, 2012.

ADDRESSES: You may examine the AD
docket on the Internet at http://
www.regulations.gov or in person at
Document Management Facility, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590.

For service information identified in
this AD, contact Alpha Aviation
Concept Limited, Ingram Road,
Hamilton Airport, RD 2, Hamilton 2021,
New Zealand; telephone: 011 64 7 843

7070; fax: 011 64 7843 8040; email:
customer.support@alphaaviation.co.nz;
Internet: http://
www.alphaaviation.co.nz. You may
review copies of the referenced service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA,
call (816) 329 4148.

FOR FURTHER INFORMATION CONTACT: Karl
Schletzbaum, Aerospace Engineer, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—4146; fax: (816)
329-4090; email:
karl.schletzbaum@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

We issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to include an AD that would
apply to the specified products. That
NPRM was published in the Federal
Register on March 19, 2012 (77 FR
15980). That NPRM proposed to correct
an unsafe condition for the specified
products. The MCALI states:

It has been determined that the oil lines
fitted to affected aircraft are not fire resistant
and not compliant with the requirements in
FAR 23.1183. To correct this unsafe
condition the Civil Aviation Authority of
New Zealand issued DCA/R2000/34
requiring the replacement of oil lines with
fire resistant lines. Since the issue of that AD
it has been determined that the oil
transmitter hoses are also not compliant with
FAR 23.1183. DCA/R2000/40 retains the
requirements in superseded DCA/R2000/34.
The AD requirement expanded to include the
replacement of the oil pressure transducer
hoses.

Comments

We gave the public the opportunity to
participate in developing this AD. We
received no comments on the NPRM or
on the determination of the cost to the
public.

Conclusion

We reviewed the relevant data and
determined that air safety and the
public interest require adopting the AD
as proposed except for minor editorial
changes. We have determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM (77 FR
15980, March 19, 2012) for correcting
the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM (77 FR 15980,
March 19, 2012).
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Costs of Compliance

We estimate that this AD will affect
10 products of U.S. registry. We also
estimate that it would take about 4
work-hours per product to comply with
the basic requirements of this AD. The
average labor rate is $85 per work-hour.
Required parts would cost about $510
per product.

Based on these figures, we estimate
the cost of the AD on U.S. operators to
be $8,500, or $850 per product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.”” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this AD will not
have federalism implications under
Executive Order 13132. This AD will
not have a substantial direct effect on
the States, on the relationship between
the national government and the States,
or on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Is not a ““significant rule” under
the DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979),

(3) Will not affect intrastate aviation
in Alaska, and

(4) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between

9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains the NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new AD:

2012-11-10 Alpha Aviation Concept
Limited: Amendment 39-17073; Docket
No. FAA-2012-0279; Directorate
Identifier 2012—-CE-007-AD.

(a) Effective Date

This airworthiness directive (AD) becomes
effective July 12, 2012.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Alpha Aviation
Concept Limited Model R2160 airplanes,

serial numbers 001 through 378, certificated
in any category.

(d) Subject

Air Transport Association of America
(ATA) Code 79: Engine Oil.

(e) Reason

This AD was prompted by a determination
that the oil lines and the oil pressure
transducer hose fitted to affected aircraft are
not fire resistant. We are issuing this AD to
detect and replace non-fire resistant oil lines,
which, if not corrected, could lead to an
inflight fire.

(f) Actions and Compliance

Unless already done, do the following
actions:

(1) Within 50 hours time-in-service (TIS)
after July 12, 2012 (the effective date of this
AD), replace the oil hose lines (part number
(P/N) 41-23-56—-000, 53—11-10-000, 53—20—
13-000, 53—-20-14-000, 53—34—-10-010, 53—
18-02-030, 53—21-14-000, or 53—22—-01-000)
following Apex Aircraft Service Bulletin No.

020310, dated June 3, 2002, and replace the
oil pressure transducer hose and associated
hardware following Alpha Aviation Service
Bulletin AA-SB-79-001, Revision 0, dated
February 2012.

(2) As of July 12, 2012 (the effective date
of this AD), do not install any oil hose lines
with P/N 41-23-56-000, 53—-11-10-000, 53—
20-13-000, 53-20-14-000, 53—34—-10-010,
53-18-02-030, 53—-21-14-000, or 53—-22—-01—
000 on the affected aircraft.

(g) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Karl Schletzbaum, Aerospace
Engineer, FAA, Small Airplane Directorate,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329-4146; fax: (816)
329-4090; email: karl.schletzbaum®@faa.gov.
Before using any approved AMOC on any
airplane to which the AMOC applies, notify
your appropriate principal inspector (PI) in
the FAA Flight Standards District Office
(FSDO), or lacking a PI, your local FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, a federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave. SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

(h) Related Information

Refer to MCAI Civil Aviation Authority of
New Zealand AD DCA/R2000/40, dated
February 23, 2012; Apex Aircraft Service
Bulletin No. 020310, dated June 3, 2002; and
Alpha Aviation Service Bulletin AA-SB-79—
001, Revision 0, dated February 2012, for
related information. For service information
related to this AD, contact Alpha Aviation
Concept Limited, Ingram Road, Hamilton
Airport, RD 2, Hamilton 2021, New Zealand;
telephone: 011 64 7 843 7070; fax: 011 64
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7843 8040; email:
customer.support@alphaaviation.co.nz;
Internet: http://www.alphaaviation.co.nz.
You may review copies of the referenced
service information at the FAA, Small
Airplane Directorate, 901 Locust, Kansas
City, Missouri 64106. For information on the
availability of this material at the FAA, call
(816) 329-4148.

(i) Material Incorporated by Reference

(1) You must use the following service
information to do the actions required by this
AD, unless the AD specifies otherwise. The
Director of the Federal Register approved the
incorporation by reference (IBR) under 5
U.S.C. 552(a) and 1 CFR part 51:

(i) Apex Aircraft Service Bulletin No.
020310, dated June 3, 2002; and

(ii) Alpha Aviation Service Bulletin AA—
SB-79-001, Revision 0, dated February 2012.

(2) For service information identified in
this AD, contact Alpha Aviation Concept
Limited, Ingram Road, Hamilton Airport, RD
2, Hamilton 2021, New Zealand; telephone:
011 64 7 843 7070; fax: 011 64 7843 8040;
email:
customer.support@alphaaviation.co.nz;
Internet: http://www.alphaaviation.co.nz.

(3) You may review copies of the service
information at the FAA, Small Airplane
Directorate, 901 Locust, Kansas City,
Missouri 64106. For information on the
availability of this material at the FAA, call
(816) 329-4148.

(4) You may also review copies of the
service information that is incorporated by
reference at the National Archives and
Records Administration (NARA). For
information on the availability of this
material at an NARA facility, call 202-741—
6030, or go to http://www.archives.gov/
federal register/code_of federal regulations/
ibr locations.html.

Issued in Kansas Gity, Missouri, on May
29, 2012.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2012-13558 Filed 6-6—12; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
DEPARTMENT OF THE TREASURY

19 CFR Part 12
[CBP Dec. 12-11]
RIN 1515-AD89

Extension of Import Restrictions
Imposed on Archaeological and
Ethnological Materials From Peru

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security; Department of the Treasury.
ACTION: Final rule.

SUMMARY: This final rule amends the
U.S. Customs and Border Protection
(CBP) regulations to reflect the
extension of import restrictions on
certain archaeological and ethnological
material from Peru. The restrictions,
which were originally imposed by
Treasury Decision (T.D.) 97-50 and last
extended by CBP Dec. 07-27, are due to
expire on June 9, 2012, unless extended.
The Assistant Secretary for Educational
and Cultural Affairs, United States
Department of State, has determined
that conditions continue to warrant the
imposition of import restrictions.
Accordingly, the restrictions will
remain in effect for an additional five
years, and the CBP regulations are being
amended to indicate this third
extension. These restrictions are being
extended pursuant to determinations of
the State Department under the terms of
the Convention on Cultural Property
Implementation Act in accordance with
the United Nations Educational,
Scientific and Cultural Organization
(UNESCO) Convention on the Means of
Prohibiting and Preventing the Illicit
Import, Export and Transfer of
Ownership of Cultural Property. T.D.
97-50 contains the Designated List of
archaeological and ethnological
materials that describes the articles to
which the restrictions apply.

DATES: Effective June 9, 2012.

FOR FURTHER INFORMATION CONTACT: For
legal aspects, George F. McCray, Esq.,
Chief, Cargo Security, Carriers and
Immigration Branch, Regulations and
Rulings, Office of International Trade,
(202) 325—0082. For operational aspects,
Michael Craig, Chief, Interagency
Requirements Branch, Trade Policy and
Programs, Office of International Trade,
(202) 863-6558.

SUPPLEMENTARY INFORMATION:
Background

Pursuant to the provisions of the 1970
UNESCO Convention, codified into U.S.
law as the Convention on Cultural
Property Implementation Act (Pub. L.
97-446, 19 U.S.C. 2601 et seq.), the
United States entered into a bilateral
agreement with the Republic of Peru on
June 9, 1997, concerning the imposition
of import restrictions on pre-Columbian
archaeological materials of Peru dating
to the Colonial period and certain
Colonial ethnological material from
Peru. On June 11, 1997, the former
United States Customs Service
published T.D. 97-50 in the Federal
Register (62 FR 31713), which amended
19 CFR 12.104g(a) to reflect the
imposition of these restrictions, and
included a list designating the types of

archaeological and ethnological
materials covered by the restrictions.

Import restrictions listed in 19 CFR
12.104g(a) are “effective for no more
than five years beginning on the date on
which the agreement enters into force
with respect to the United States. This
period can be extended for additional
periods not to exceed five years if it is
determined that the factors which
justified the initial agreement still
pertain and no cause for suspension of
the agreement exists” (19 CFR
12.104g(a)).

On June 6, 2002, the former United
States Customs Service published T.D.
02-30 in the Federal Register (67 FR
38877), which amended 19 CFR
12.104g(a) to reflect the extension of
these import restrictions for an
additional period of five years until June
9, 2007.

On June 6, 2007, CBP published CBP
Dec. 07-27 in the Federal Register (72
FR 31176), which amended 19 CFR
12.104g(a) to reflect the extension of
these import restrictions for an
additional period of five years.

On November 11, 2011, the
Department of State received a request
by the Government of Peru to extend the
Agreement. After the Department of
State proposed to extend the Agreement
and reviewed the findings and
recommendations of the Cultural
Property Advisory Committee, the
Assistant Secretary for Educational and
Cultural Affairs, State Department,
determined that the cultural heritage of
Peru continues to be in jeopardy from
pillage of archaeological and certain
ethnological materials and made the
necessary determination to extend the
import restrictions for an additional
five-year period. Diplomatic notes were
exchanged on May 10, 2012, reflecting
the extension of those restrictions for an
additional five year period.
Accordingly, CBP is amending 19 CFR
12.104g(a) to reflect the extension of the
import restrictions.

The Designated List of Archaeological
and Ethnological Material from Peru
covered by these import restrictions is
set forth in T.D. 97-50, see 62 FR 31713
dated June 11, 1997. The Designated
List and accompanying image database
may also be found at the following
internet Web site address: http://
exchanges.state.gov/heritage/culprop/
pefact.html, under “III. Categories of
Objects Subject to Import Restriction”,
by clicking on “Designated List” and on
“Peru section of the Image Database”.

It is noted that the materials identified
in T.D. 97-50 as “‘certain pre-Columbian
archaeological materials of Peru dating
to the Colonial period and certain
Colonial ethnological material from
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Peru” are referred to in the
Determination to Extend as
“Archaeological Material from the
Prehispanic Cultures and Certain
Ethnological Material from the Colonial
Period of Peru.” The materials
identified in T.D. 97-50 and those
identified in the Determination to
Extend are the same.

The restrictions on the importation of
these archaeological and ethnological
materials from Peru are to continue in
effect through June 9, 2017. Importation
of such materials continues to be
restricted unless the conditions set forth
in 19 U.S.C. 2606 and 19 CFR 12.104c
are met.

Inapplicability of Notice and Delayed
Effective Date

This amendment involves a foreign
affairs function of the United States and
is, therefore, being made without notice
or public procedure (5 U.S.C. 553(a)(1)).
For the same reasons, pursuant to 5
U.S.C. 553(d)(3), a delayed effective date
is not required.

Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required, the provisions
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) do not apply.

Executive Order 12866

Because this rule involves a foreign
affairs function of the United States, it
is not subject to Executive Order 12866.

Signing Authority

This regulation is being issued in
accordance with 19 CFR 0.1(a)(1).

List of Subjects in 19 CFR Part 12

Cultural property, Customs duties and
inspection, Imports, Prohibited
merchandise.

Amendment to CBP Regulations

For the reasons set forth above, part
12 of Title 19 of the Code of Federal
Regulations (19 CFR part 12), is
amended as set forth below:

PART 12—SPECIAL CLASSES OF
MERCHANDISE

m 1. The general authority citation for
part 12 and the specific authority
citation for § 12.104g continue to read as
follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1202
(General Note 3(i), Harmonized Tariff
Schedule of the United States (HTSUS)),
1624;

* * * * *
Sections 12.104 through 12.104i also
issued under 19 U.S.C. 2612;

* * * * *

§12.104g [Amended]

m 2.In § 12.104g(a), the table of the list
of agreements imposing import
restrictions on described articles of
cultural property of State Parties is
amended in the entry for Peru by
removing the reference to “CBP Dec.
07-27"" and adding in its place “CBP
Dec. 12—-11" in the column headed
“Decision No.”.

David V. Aguilar,

Acting Commissioner, U.S. Customs and
Border Protection.

Approved: June 4, 2012.
Timothy E. Skud,
Deputy Assistant Secretary of the Treasury.
[FR Doc. 2012-13859 Filed 6—6-12; 8:45 am]
BILLING CODE 9111-14-P

DEPARTMENT OF JUSTICE

Bureau of Alcohol, Tobacco, Firearms,
and Explosives

27 CFR Part 478

[Docket No. ATF 24F; AG Order No. 3336—
2012]

RIN 1140-AA08

Firearms Disabilities for Certain
Nonimmigrant Aliens (2001R-332P)

AGENCY: Bureau of Alcohol, Tobacco,
Firearms, and Explosives (ATF),
Department of Justice.

ACTION: Final rule.

SUMMARY: In 2002, the Bureau of
Alcohol, Tobacco, Firearms, and
Explosives (ATF) published an interim
final rule implementing the provision of
the Omnibus Consolidated and
Emergency Supplemental
Appropriations Act, 1999, relating to
firearms disabilities for certain
nonimmigrant aliens. That regulation
implemented the law by prohibiting,
with certain exceptions, the sale or
disposition of firearms or ammunition
to, and the possession, shipment,
transportation, or receipt of firearms or
ammunition by, nonimmigrant aliens.

The Department of Justice has now
determined that the relevant statutory
prohibitions on transfer and possession
of firearms and ammunition apply only
to nonimmigrant aliens who were
admitted to the United States under a
nonimmigrant visa, and that the
prohibitions do not apply to
nonimmigrant aliens who lawfully
entered the United States without a visa.
The Department is therefore issuing this
rule to make conforming changes to the
regulations, so that the regulations are
consistent with the Department’s
current legal interpretation.

This final rule addresses only the
nonimmigrant alien visa issue. The
remaining issues raised by the 2002
interim final rule, and the public
comments submitted with respect to
those issues, will be addressed in a
separate forthcoming rule.

DATES: This rule is effective July 9,
2012.

FOR FURTHER INFORMATION CONTACT:
James P. Ficaretta, Enforcement
Programs and Services, Bureau of
Alcohol, Tobacco, Firearms, and
Explosives, U.S. Department of Justice,
99 New York Avenue NE., Washington,
DC 20226; telephone: 202—-648-7094.
SUPPLEMENTARY INFORMATION:

I. Background

On October 21, 1998, Congress
enacted the Omnibus Consolidated and
Emergency Supplemental
Appropriations Act, 1999, Public Law
105-277, 112 Stat. 2681 (“‘the Act” or
“the 1998 Act”). Among other things,
that Act amended the Gun Control Act
of 1968, as amended (18 U.S.C. Chapter
44), to enact the provisions now
codified in 18 U.S.C. 922(d)(5)(B) and
922(g)(5)(B). These provisions expanded
the list of aliens subject to certain
firearms and ammunition prohibitions
by proscribing, with certain exceptions,
the sale or disposition of firearms or
ammunition to, and the possession,
shipment, transportation, or receipt of
firearms or ammunition by, aliens
admitted to the United States under a
nonimmigrant visa. These prohibitions
became effective upon the date of
enactment.

Section 101(a)(15) of the Immigration
and Nationality Act (INA), 8 U.S.C.
1101(a)(15), describes various categories
of nonimmigrant aliens, including, for
example, diplomats, temporary visitors
for business or pleasure, foreign
students, participants in exchange
programs, fiancée(s), and various
categories of temporary workers in the
United States. Not all nonimmigrant
aliens admitted to the United States
require a visa; for example, some
nonimmigrant aliens may be admitted
under the Visa Waiver Program (VWP).
See 8 U.S.C. 1187.

Section 922(g)(5)(A) of title 18 makes
it unlawful for any person who is an
alien illegally or unlawfully in the
United States to ship or transport any
firearm or ammunition in interstate or
foreign commerce, or receive any
firearm or ammunition that has been
shipped or transported in interstate or
foreign commerce, or possess any
firearm or ammunition in or affecting
commerce. Section 922(d)(5)(A) makes
it unlawful for any person to sell or
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otherwise dispose of a firearm or
ammunition to any person knowing or
having reasonable cause to believe that
the recipient is an alien illegally or
unlawfully in the United States.

The 1998 Act amended section
922(g)(5) to expand the list of persons
who may not lawfully ship, transport,
possess, or receive firearms or
ammunition to include, with certain
exceptions, aliens admitted to the
United States under a nonimmigrant
visa, as that term is defined in section
101(a)(26) of the INA (8 U.S.C.
1101(a)(26)). The Act also amended
section 922(d)(5) to make it unlawful to
sell or dispose of a firearm or
ammunition to an alien who has been
admitted to the United States under a
nonimmigrant visa, as that term is
defined in section 101(a)(26) of the INA.
There are exceptions to these general
rules regarding aliens who have been
admitted under nonimmigrant visas. As
specified in 18 U.S.C. 922(y)(2), the
prohibition does not apply if the
nonimmigrant alien is:

“(A) Admitted to the United States for
lawful hunting or sporting purposes or
is in possession of a hunting license or
permit lawfully issued in the United
States;

(B) an official representative of a
foreign government who is—

(i) accredited to the United States
Government or the Government’s
mission to an international organization
having its headquarters in the United
States, or

(ii) en route to or from another
country to which that alien is
accredited;

(C) an official of a foreign government
or a distinguished foreign visitor who
has been so designated by the
Department of State; or

(D) a foreign law enforcement officer
of a friendly foreign government
entering the United States on official
law enforcement business.”

In addition, section 922(y)(3) provides
that any individual who has been
admitted to the United States under a
nonimmigrant visa may receive a waiver
from the prohibition contained in
section 922(g)(5)(B) if the Attorney
General approves a petition for the
waiver.

II. Interim Final Rule and Request for
Comments

On February 5, 2002, ATF published
in the Federal Register an interim final
rule implementing the provisions of the
1998 Act relating to firearms disabilities
for nonimmigrant aliens (67 FR 5422).
On that same date, ATF also published
in the Federal Register a proposed rule
soliciting comments on the interim

regulations (Notice No. 935, 67 FR
5428).

With respect to the scope of the
statutory prohibitions for nonimmigrant
aliens, which is the sole focus of this
final rule, ATF noted in the interim rule
that a nonimmigrant visa does not itself
provide nonimmigrant status. A visa
simply facilitates travel, and expedites
inspection and admission to the United
States, by showing that the State
Department does not believe the
individual to be inadmissible and has
authorized him or her to apply for
admission at a U.S. port of entry.
Moreover, ATF asserted that, at that
time, just under fifty percent of
nonimmigrant aliens required a
nonimmigrant visa to enter the United
States. Other nonimmigrant aliens fell
within various categories that were
exempt from the nonimmigrant visa
requirement for admission to the United
States (e.g., aliens eligible for travel
under the Visa Waiver Program; most
Canadian visitors). Finally, ATF
explained its belief that it would be
inconsistent with the legislative history
of the Act to adopt an interpretation of
the prohibition that did not include all
nonimmigrants lawfully admitted to the
United States.

Based on these reasons, ATF
interpreted the 1998 Act’s statutory
prohibitions to apply to any alien in the
United States in a nonimmigrant
classification, as defined by section
101(a)(15) of the INA (8 U.S.C.
1101(a)(15)). That definition included,
in large part, persons visiting the United
States temporarily for business or
pleasure, persons studying in the United
States who maintain a residence abroad,
and various categories of temporary
foreign workers.

The interim rule also amended the
regulations to give the Attorney General
or his delegate the authority to require
nonresidents bringing firearms and
ammunition into the United States for
hunting or sporting purposes to obtain
an import permit (except for those
exempt importations specified in the
regulations).?

The comment period for Notice No.
935 closed on May 6, 2002.

1The text of the regulations expressly provides
that the Secretary of the Treasury or his delegate
possesses the authority to require these permits.
After the January 2003 transfer of ATF from the
Department of the Treasury to the Department of
Justice, however, references to the Secretary of the
Treasury were “deemed to refer” to the Attorney
General. See 28 CFR 0.133(a)(4).

III. Analysis of Comments: The Interim
Rule is Inconsistent With the Plain
Language of the Statute Regarding the
Application of the Nonimmigrant Alien
Prohibition

In response to Notice No. 935, ATF
received 72 comments. Several
commenters disagreed with ATF’s broad
interpretation that the new prohibitions
on transfer and possession of firearms
and ammunition in 18 U.S.C.
922(d)(5)(B) and 922(g)(5)(B) applied to
all aliens in the United States in a
nonimmigrant classification, not just
those aliens who were admitted to the
United States with a nonimmigrant visa.

For example, one commenter
(Comment No. 60) noted that:

Nonimmigrant aliens not required to have
visas are primarily Canadians or citizens of
countries in the Visa Waiver Program (which
are friendly to the U.S.), and this new
statutory prohibition plainly does not apply
to them. * * * The proposed rule should be
redrafted to conform to the statute.

The commenter further stated that, “[bly
confining the reach of the provision to
aliens admitted under a non-immigrant
visa, Congress made the policy decision
not to include aliens from countries
from which the United States does not
require a visa.”

Similar concerns were raised by other
commenters, including a trade
association that represents the interests
of importers and exporters of firearms
and ammunition on matters that impact
the industry.

The U.S. Department of Defense
(DOD) also disagreed with ATF’s
interpretation, particularly with respect
to the possible application to foreign
military personnel. DOD maintained
that the regulations (1) Are contrary to
the plain language and legislative
history of the Act, (2) are inconsistent
with existing ATF regulatory treatment
of foreign military personnel, and (3)
have the potential to adversely affect
national security and the global war on
terrorism. DOD also asserted that
Canadian and other allied military
personnel are not admitted to the
United States under a nonimmigrant
visa, but rather are part of the Visa
Waiver Program or are subject to other
regulatory waivers.

ATF also received a number of public
comments on other aspects of the
interim rule. This final rule is limited
solely to the nonimmigrant visa
provisions. All other issues raised by
the interim rule, and the public
comments on those issues, will be
addressed in a separate, forthcoming
final rule.
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IV. Advice From the Office of Legal
Counsel

Given the commenters’ concerns, in
2011 ATF requested the opinion of the
Department of Justice’s Office of Legal
Counsel (OLC) regarding ATF’s
interpretation in the interim rule that
the prohibition in 18 U.S.C. 922(g)(5)(B)
applied to any alien who has the status
of “nonimmigrant alien,” regardless of
whether the alien required a visa in
order to be admitted to the United
States. Pursuant to 28 U.S.C. 510, the
Attorney General has delegated to OLC
responsibility for, among other things,
preparing the formal opinions of the
Attorney General, rendering opinions to
the various federal agencies, assisting
the Attorney General in the performance
of his function as legal advisor to the
President, and rendering opinions to the
Attorney General and the heads of the
various organizational units of the
Department of Justice. See 28 CFR 0.25.

In an October 28, 2011 memorandum
to ATF, OLC concluded that the plain
text of the statute applies only to
nonimmigrant aliens who must have
visas to be admitted to the United
States, not to all aliens with
nonimmigrant status: “[t]he statutory
reference to nonimmigrants ‘admitted
* * * under a nonimmigrant visa’

* * * indicates that Congress intended
the firearms disabilities in section
922(g)(5)(B) to apply only to a subset of
nonimmigrants—namely those who
possess a ‘nonimmigrant visa.””’ 2 OLC
also found no affirmative support in the
legislative history for the conclusion
that the prohibition applies to all
nonimmigrant aliens.

V. The Present Final Rule

Upon review of the comments and in
light of the OLC opinion, the
Department is issuing a final rule that
applies to the firearms disabilities in
section 922(d)(5)(B) and 922(g)(5)(B)
only to aliens admitted to the United
States under a nonimmigrant visa, as
that term is defined in section 101(a)(26)
of the INA (8 U.S.C. 1101(a)(26)).
Nonimmigrant aliens lawfully admitted
to the United States without a visa,
pursuant either to the Visa Waiver
Program or other exemptions from visa
requirements, will not be prohibited
from shipping, transporting, receiving,
or possessing firearms or ammunition,
and the regulations will also no longer
proscribe the sale or other disposition of

2Memorandum for Stephen R. Rubenstein, Chief
Counsel, Bureau of Alcohol, Tobacco, Firearms and
Explosives, from Virginia A. Seitz, Assistant
Attorney General, Office of Legal Counsel, Re:
Nonimmigrant Aliens and Firearms Disabilities
Under the Gun Control Act 4 (Oct. 28, 2011) (first
omission in original).

firearms or ammunition to such
nonimmigrant aliens.3

Accordingly, this final rule makes
conforming revisions to the regulations
in 27 CFR 478.32, 478.44, 478.45,
478.99, 478.120, and 478.124. The final
rule also amends the regulations by
adding a definition for the term
“Nonimmigrant visa” that mirrors the
definition in section 101(a)(26) of the
INA (8 U.S.C. 1101(a)(26)). ATF will be
making conforming changes to the Form
4473 and its instructions. ATF is also
making purely clarifying changes to the
language of §§478.44 and 478.45 to
more clearly state the statutory
exceptions.

In addition, ATF is adding language
in §478.120(a) (and will also be revising
the Form 6NIA) to make clear that
nonimmigrants lawfully admitted to the
United States without a visa will
continue to be required to apply for and
obtain an approved Form 6NIA if they
are temporarily importing or bringing
firearms or ammunition into the United
States for lawful hunting or sporting
purposes. The amended §478.120,
however, will no longer require
nonimmigrant aliens admitted to the
United States without a visa to submit
documentation that they fall within one
of the exceptions in 18 U.S.C. 922(y)(2)
or the waiver in section 922(y)(3).4 The
existing provisions of § 478.120 are

3 Under section 217 of the INA, 8 U.S.C. 1187, 36
countries have been designated for participation in
the Visa Waiver Program, and eligible nationals of
those countries may seek admission to the United
States without a nonimmigrant visa as temporary
visitors for business or pleasure for up to 90 days,
if otherwise admissible. See 8 CFR 217.2. VWP
travelers are required to have a valid authorization
through the Electronic System for Travel
Authorization prior to travel. See 8 CFR 217.5.
There is a separate visa waiver program for
admission to Guam or the Commonwealth of the
Northern Mariana Islands for eligible travelers from
12 designated countries and geographic areas for
temporary visits for business or pleasure for up to
45 days. See 8 CFR 212.1(q). Nonimmigrant aliens
may be eligible for travel to the United States
without a visa under additional authorities. See,
e.g., 8 CFR 212.1; 22 CFR 41.2(l); http://
www.travel.state.gov/visa/temp/without/
without 1990.html#countries.

Canadian citizens are permitted to enter the
United States as nonimmigrants without a visa for
most purposes. However, certain categories of
Canadians are required to enter with a visa (falling
within the nonimmigrant visa categories E, K, S, or
V). See 8 CFR 212.1(a)(1); 22 CFR 41.2(a).

Other regulatory provisions allow nationals of
certain other countries to enter the United States
without a visa in limited circumstances. See
generally 8 CFR 212.1; 22 CFR 41.2. However, with
only very narrow exceptions, Mexican nationals
generally require a nonimmigrant visa (or a Border
Crossing Card, Form DSP-150, which is itself a
visa) to be admitted to the United States. See 8 CFR
212.1(c); 22 CFR 41.2(g).

4 Aliens who desire to import firearms or
ammunition for other than legitimate hunting or
lawful sporting purposes may apply for an import
permit by filing an ATF Form 6—Part L.

being recodified in paragraph (b), which
deals with aliens who are admitted
under a nonimmigrant visa (and who
are required to submit such
documentation).

In the 2002 interim rule, ATF
explained its reasons for imposing a
requirement that nonimmigrants
bringing firearms and ammunition into
the United States for hunting or sporting
purposes obtain an import permit. See
67 FR at 5424; see also 27 CFR
478.115(e) (“Notwithstanding the
provisions of paragraphs (d) (1), (2), (3),
(4) and (5) of this section, the [Attorney
General] or his delegate may in the
interest of public safety and necessity
require a permit for the importation or
bringing into the United States of any
firearms or ammunition.”). Even though
aliens admitted to the United States
who did not require a nonimmigrant
visa will no longer be subject to the
nonimmigrant prohibition on
possession of firearms, the 2002 interim
rule also cited two additional reasons
for requiring all nonimmigrant aliens
seeking to bring firearms or ammunition
into the United States to obtain import
permits: “It will also enable ATF to be
aware of non-immigrant aliens who are
bringing or attempting to bring firearms
or ammunition into the United States.
Finally, it will ensure nonimportable
firearms and ammunition do not enter
the United States.” 67 FR 5424. In short,
the permit process is designed to ensure
that the nonimmigrant aliens can
lawfully possess a firearm in the United
States (i.e., that they do not fall within
any of the other statutory prohibitions
on possession of firearms) and it gives
ATF an opportunity to conduct a
background check on the applicant if
warranted.5 Thus, the language of
§478.120(a) makes no change in the
status quo for nonimmigrant aliens
lawfully admitted to the United States
without a visa, except that they will no
longer be required to submit
documentation that they fall within one
of the statutory exceptions for the
nonimmigrant prohibition, consistent
with the changes being made in this
final rule.

The remaining issues raised in the
interim rule (including other issues with
respect to the regulations in 27 CFR
478.120 on importation of firearms and
ammunition), along with a discussion of
the comments received in response to
these aspects of the interim rule, will be

5Regulations at 28 CFR 25.6(j)(1) allow access to
the National Instant Criminal Background Check
System Index for purposes of providing information
to federal agencies in connection with issuance of
a firearms-related or explosives-related permit or
license.
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addressed in a separate, forthcoming
final rule.®

How This Document Complies With the
Federal Administrative Requirements
for Rulemaking

A. Executive Order 12866 and Executive
Order 13563

This rule has been drafted and
reviewed in accordance with Executive
Order 12866, “‘Regulatory Planning and
Review,” section 1(b), Principles of
Regulation, and with Executive Order
13563, “Improving Regulation and
Regulatory Review.” The Department of
Justice has determined that this rule is
a “‘significant regulatory action” under
Executive Order 12866, section 3(f), and
accordingly this rule has been reviewed
by the Office of Management and
Budget (OMB). However, this rule will
not have an annual effect on the
economy of $100 million, nor will it
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health, or safety, or
State, local or tribal governments or
communities. Accordingly, this rule is
not an economically significant
rulemaking action for purposes of
review under Executive Order 12866.

Further, the Department has assessed
both costs and benefits of this rule as
required by Executive Order 12866,
section 1(b)(6), and has made a reasoned
determination that the benefits of this
regulation justify the costs. The
Department believes that the costs
associated with compliance with this
final rule are minimal. This final rule
does not adversely affect U.S.
businesses. This rule will simplify the
process for nonimmigrant aliens who
were not admitted to the United States
under a nonimmigrant visa to purchase
and rent items from these businesses for
legitimate purposes. There will be

6 With respect to the concerns presented by DOD,
ATF notes that nonimmigrant aliens designated as
distinguished foreign visitors by the State
Department, as well as foreign military personnel,
are exempt, under certain circumstances, from the
general prohibition on aliens possessing firearms in
the United States. Foreign military personnel are
exempt from the prohibition when they can verify
that the firearm or ammunition they seek to possess
is for their exclusive use in performance of their
official duties while in the United States and that
the firearm or ammunition will be removed from
the United States when they leave. This is
consistent with the information provided on ATF
Form 6NIA (5330.3D), Application/Permit for
Temporary Importation of Firearms and
Ammunition by Nonimmigrant Aliens. General
Information number 4 exempts certain diplomats,
distinguished foreign visitors, law enforcement
officers of friendly foreign governments entering the
United States on official law enforcement business,
and foreign military officers entering the United
States on official duty.

negligible cost or time impact on
individuals.

B. Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, the Attorney General has
determined that this regulation does not
have sufficient federalism implications
to warrant the preparation of a
federalism summary impact statement.

C. Executive Order 12988

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 605-612) requires an agency to
conduct a regulatory flexibility analysis
of any rule subject to notice and
comment rulemaking requirements
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and small governmental
jurisdictions. The Attorney General has
reviewed this regulation and, by
approving it, certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities.

Most U.S. firearms dealers should not
be significantly impacted by this final
rule. The restrictions on the purchase of
firearms by aliens admitted under a
nonimmigrant visa have not changed
under this final rule. (The provisions of
the interim final rule relating to these
aliens, and the public comments
concerning these provisions, will be
addressed in a separate, forthcoming
final rule.) Individuals traveling to the
United States with a valid hunting
license, or registrations or invitations to
trade shows or competitive sporting
events, are still able to purchase
ammunition and accessories and rent
firearms. Additionally, nonimmigrant
aliens may purchase firearms for export
to their home countries. Moreover,
nonimmigrants admitted to the United
States who did not require a visa are no
longer considered to be prohibited, and
accordingly they would not need to
avail themselves of the exceptions
under 18 U.S.C. 922(y)(2) or the waiver
under section 922(y)(3).

E. Small Business Regulatory
Enforcement Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 804. This
rule will not result in an annual effect
on the economy of $100 million or
more; a major increase in costs or prices;
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.

F. Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

G. Paperwork Reduction Act

The regulations that are being
amended in this final rule revise
collections of information covered by
the Paperwork Reduction Act of 1995,
Public Law 104-13, 44 U.S.C. ch. 35,
and its implementing regulations, 5 CFR
part 1320. The collections of
information at §§478.44, 478.45,
478.120, and 478.124(c)(3)(iii), were
approved by OMB under control
number 1140-0060 under the interim
rule. On November 15, 2011, the
Department published a 60-day notice
of information collection in the Federal
Register advising the public that it was
seeking an extension of the currently
approved collection (1140-0060) and
requesting comments from the public
and affected agencies on the information
collection (76 FR 70757). The comment
period closed on January 17, 2012. On
January 20, 2012, the Department
published a notice in the Federal
Register advising that it was seeking
public comment for an additional 30
days (77 FR 3006). The extended
comment period closed on February 21,
2012 (77 FR 4828, Jan. 31, 2012). ATF
did not receive any comments
concerning the information collection.
However, ATF has advised OMB of
certain changes that needed to be made
to the approved information collection
as a result of this final rule, e.g., number
of respondents, burden hours, etc.

In addition, ATF requested emergency
clearance from OMB of revisions to
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control number 1140-0020 (Form 4473)
to conform with these regulatory
changes, and OMB approved those
revisions on April 13, 2012, for a period
of 180 days.

ATF also intends to make revisions to
Form 6NIA (approved by OMB under
control number 1140-0084), Form 7
(approved by OMB under control
number 1140-0018), and Form 7CR
(approved by OMB under control
number 1140-0038) to conform with the
regulatory changes made in this final
rule. These information collections will
be submitted to OMB for review and
approval. In the interim, to ensure that
these forms are completed in a way that
conforms with this regulation, ATF will
distribute an informational notice with
the affected forms notifying applicants
of the changes and providing
clarification as to the proper completion
of the forms.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by OMB.

Disclosure

Copies of the interim rule, the notice
of proposed rulemaking (NPRM), all
comments received in response to the
NPRM, and this final rule will be
available for public inspection by
appointment during normal business
hours at: ATF Reading Room, Room 1E—
062, 99 New York Avenue NE.,
Washington, DC 20226; telephone: 202—
648-8740.

Drafting Information

The author of this document is James
P. Ficaretta, Enforcement Programs and
Services, Bureau of Alcohol, Tobacco,
Firearms, and Explosives.

List of Subjects in 27 CFR Part 478

Administrative practice and
procedure, Arms and ammunition,
Authority delegations, Customs duties
and inspection, Domestic violence,
Exports, Imports, Law enforcement
personnel, Military personnel,
Nonimmigrant aliens, Penalties,
Reporting requirements, Research,
Seizures and forfeitures, and
Transportation.

Authority and Issuance

Accordingly, for the reasons
discussed in the preamble, 27 CFR part
478 is amended as follows:

PART 478—COMMERCE IN FIREARMS
AND AMMUNITION

m 1. The authority citation for 27 CFR
part 478 is revised to read as follows:

Authority: 5 U.S.C. 552(a); 18 U.S.C. 847,
921-931; 44 U.S.C. 3504(h).

m 2. Section 478.11 is amended by
adding a definition for the term
“Nonimmigrant visa” in alphabetical
order to read as follows:

§478.11 Meaning of terms.

* * * * *

Nonimmigrant visa. A visa properly
issued to an alien as an eligible
nonimmigrant by a competent officer as
provided in the Immigration and
Nationality Act, 8 U.S.C. 1101 et seq.

* * * * *

m 3. Section 478.32 is amended by
revising the introductory text of
paragraphs (a)(5)(ii) and (d)(5)(ii), and
by revising paragraph (f), to read as
follows:

§478.32 Prohibited shipment,
transportation, possession, or receipt of
firearms and ammunition by certain
persons.

(a] * * %

(5] * % %

(ii) Except as provided in paragraph
(f) of this section, has been admitted to
the United States under a nonimmigrant
visa: Provided, That the provisions of
this paragraph (a)(5)(ii) do not apply to
any alien who has been lawfully
admitted to the United States under a
nonimmigrant visa, if that alien is—

* * * * *

(d) * % %

(5) * % %

(ii) Except as provided in paragraph
(f) of this section, has been admitted to
the United States under a nonimmigrant
visa: Provided, That the provisions of
this paragraph (d)(5)(ii) do not apply to
any alien who has been lawfully
admitted to the United States under a
nonimmigrant visa, if that alien is—

* * * * *

(f) Pursuant to 18 U.S.C. 922(y)(3),
any individual who has been admitted
to the United States under a
nonimmigrant visa may receive a waiver
from the prohibition contained in
paragraph (a)(5)(ii) of this section if the
Attorney General approves a petition for
the waiver.

m 4. Section 478.44 is amended by
revising paragraph (a)(1)(iii), and by
revising the second sentence in
paragraph (b), to read as follows:

§478.44 Original license.

(@) * * =

(iii) If the applicant (including, in the
case of a corporation, partnership, or
association, any individual possessing,
directly or indirectly, the power to
direct or cause the direction of the
management and policies of the

corporation, partnership, or association)
is an alien who has been admitted to the
United States under a nonimmigrant
visa, applicable documentation
demonstrating that the alien falls within
an exception specified in 18 U.S.C.
922(y)(2) (e.g., a hunting license or
permit lawfully issued in the United
States) or has obtained a waiver as
specified in 18 U.S.C. 922(y)(3); and

* * * * *

(b) * * * If the applicant (including,
in the case of a corporation, partnership,
or association, any individual
possessing, directly or indirectly, the
power to direct or cause the direction of
the management and policies of the
corporation, partnership, or association)
is an alien who has been admitted to the
United States under a nonimmigrant
visa, the application must include
applicable documentation
demonstrating that the alien falls within
an exception specified in 18 U.S.C.
922(y)(2) (e.g., a hunting license or
permit lawfully issued in the United
States) or has obtained a waiver as
specified in 18 U.S.C. 922(y)(3). * * *

* * * * *

m 5. Section 478.45 is amended by
revising the second sentence to read as
follows:

§478.45 Renewal of license.

* * *If the applicant is an alien who
has been admitted to the United States
under a nonimmigrant visa, the
application must include applicable
documentation demonstrating that the
alien falls within an exception specified
in 18 U.S.C. 922(y)(2) (e.g., a hunting
license or permit lawfully issued in the
United States) or has obtained a waiver
as specified in 18 U.S.C. 922(y)(3).

EE

* * * * *

m 6. Section 478.99 is amended by
revising the introductory text of
paragraph (c)(5) to read as follows:

§478.99 Certain prohibited sales or
deliveries.
* * * * *

(C) L

(5) Is an alien illegally or unlawfully
in the United States or, except as
provided in §478.32(f), is an alien who
has been admitted to the United States
under a nonimmigrant visa: Provided,
That the provisions of this paragraph
(c)(5) do not apply to any alien who has
been lawfully admitted to the United
States under a nonimmigrant visa if that
alien is—

m 7. Section 478.120 is revised to read
as follows:
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§478.120 Firearms or ammunition
imported by or for a nonimmigrant alien.

(a) General. A nonimmigrant alien
temporarily importing or bringing
firearms or ammunition into the United
States for lawful hunting or sporting
purposes must first obtain an approved
ATF Form 6NIA (5330.3D).

(b) Aliens admitted to the United
States under a nonimmigrant visa. (1)
Any alien lawfully admitted to the
United States under a nonimmigrant
visa who completes an ATF Form 6NIA
to import firearms or ammunition into
the United States, or any licensee who
completes an ATF Form 6 to import
firearms or ammunition for such
nonimmigrant alien, must attach
applicable documentation to the Form
6NIA or Form 6 establishing the
nonimmigrant alien falls within an
exception specified in 18 U.S.C.
922(y)(2) (e.g., a hunting license or
permit lawfully issued in the United
States) or has obtained a waiver as
specified in 18 U.S.C. 922(y)(3).

(2) Aliens admitted to the United
States under a nonimmigrant visa
importing or bringing firearms or
ammunition into the United States must
provide the United States Customs and
Border Protection with applicable
documentation (e.g., a hunting license
or permit lawfully issued in the United
States) establishing the nonimmigrant
alien falls within an exception specified
in 18 U.S.C. 922(y)(2) or has obtained a
waiver as specified in 18 U.S.C.
922(y)(3) before the firearm or
ammunition may be imported. This
provision applies in all cases, whether
or not a Form 6 is needed to bring the
firearms or ammunition into the United
States.

(Approved by the Office of Management
and Budget under control number 1140—
0060)

m 8. Section 478.124 is amended by
revising paragraph (c)(3)(iii) to read as
follows:

§478.124 Firearms transaction record.
* * * * *

(C) * *x %

(3) I

(iii) Must, in the case of a transferee
who is an alien admitted to the United
States under a nonimmigrant visa who
states that he or she falls within an
exception to, or has a waiver from, the
prohibition in section 922(g)(5)(B) of the
Act, have the transferee present
applicable documentation establishing
the exception or waiver, note on the
Form 4473 the type of documentation
provided, and attach a copy of the

documentation to the Form 4473; and
* * * * *

Dated: June 1, 2012.
Eric H. Holder, Jr.,
Attorney General.
[FR Doc. 2012-13762 Filed 6—6—-12; 8:45 am]
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Residency Requirements for Aliens
Acquiring Firearms (2011R-23P)

AGENCY: Bureau of Alcohol, Tobacco,
Firearms, and Explosives (ATF),
Department of Justice.

ACTION: Interim final rule with request
for comments.

SUMMARY: The Department of Justice is
amending the regulations of the Bureau
of Alcohol, Tobacco, Firearms, and
Explosives (ATF) by removing the 90-
day State residency requirement for
aliens lawfully present in the United
States to purchase or acquire a firearm.
The Department has determined that the
Gun Control Act does not permit ATF
to impose a regulatory requirement that
aliens lawfully present in the United
States are subject to a 90-day State
residency requirement when such a
requirement is not applicable to U.S.
citizens. In addition, upon the effective
date of this interim final rule the
provisions of ATF Ruling 2004-1 will
become obsolete.

DATES: Effective date: This interim rule
is effective on July 9, 2012.

Comment date: Written comments
must be postmarked and electronic
comments must be submitted on or
before September 5, 2012. Commenters
should be aware that the electronic
Federal Docket Management System
will not accept comments after
Midnight Eastern Time on the last day
of the comment period.

ADDRESSES: Send comments to any of
the following addresses—

e James P. Ficaretta, Program
Manager, Mailstop 6N-602, Bureau of
Alcohol, Tobacco, Firearms, and
Explosives, 99 New York Avenue NE.,
Washington, DC 20226; ATTN: ATF 22I.
Written comments must appear in
minimum 12 point font size (.17
inches), include your mailing address,
be signed, and may be of any length.

e 202—-648-9741 (facsimile).

e hitp://www.regulations.gov. Federal
eRulemaking portal; follow the
instructions for submitting comments.

You may also view an electronic
version of this rule at the http://
www.regulations.gov site.

See the Public Participation section at
the end of the SUPPLEMENTARY
INFORMATION section for instructions and
requirements for submitting comments,
and for information on how to request
a public hearing.

FOR FURTHER INFORMATION CONTACT:
James P. Ficaretta, Enforcement
Programs and Services, Bureau of
Alcohol, Tobacco, Firearms, and
Explosives, U.S. Department of Justice,
99 New York Avenue NE., Washington,
DC 20226, telephone (202) 648—-7094.

SUPPLEMENTARY INFORMATION:

I. Background

Section 922(b)(3) of the Gun Control
Act of 1968 (GCA), 18 U.S.C. 922(b)(3),
makes it unlawful for a Federal firearms
licensee (FFL) to sell or deliver any
firearm to any nonlicensee who the
licensee knows or has reasonable cause
to believe does not reside in the State in
which the licensee’s place of business is
located. Exceptions are provided for
over-the-counter transfers of a rifle or
shotgun to out-of-State residents if the
transfers fully comply with the State
laws of the buyer and seller, and for
loans and rentals of a firearm for
temporary use for lawful sporting
purposes. Regulations that implement
section 922(b)(3) are contained in 27
CFR 478.99(a).

The term ““‘State of residence” is
defined in 27 CFR 478.11 as “[t]he State
in which an individual resides. An
individual resides in a State if he or she
is present in a State with the intention
of making a home in that State.” In
addition, for aliens, the definition also
provides that “[a]n alien who is legally
in the United States shall be considered
to be a resident of a State only if the
alien is residing in the State and has
resided in the State for a period of at
least 90 days prior to the date of sale or
delivery of a firearm.” This 90-day
length of residency requirement does
not apply to U.S. citizens.

Prior to making a transfer of a firearm
to a nonlicensed individual who is a
resident of the State in which the
licensee’s business premises are located,
the regulations at § 478.124(c) require
the licensee to obtain from the
transferee (buyer) a completed ATF
Form 4473, Firearms Transaction
Record, that shows certain information,
including whether the transferee is a
citizen of the United States, and an
affirmative statement as to the
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transferee’s State of residence. In
addition, before transferring to such a
nonlicensee a firearm, the licensee must
obtain from the transferee
documentation establishing that the
transferee is a resident of the State in
which the licensee’s business premises
are located. That is, each transferee
must present proof of residence in the
State, in the form of a government-
issued identification document (for
example, a driver’s license or State-
issued identification card) containing
the person’s name, residence address,
date of birth, and photograph. In the
case of a transferee who is an alien
legally in the United States and who is
otherwise not prohibited from
possessing a firearm, the licensee must
additionally obtain from the transferee
documentation establishing that the
transferee has continuously resided in
the State for 90 days. The licensee must
also note on the form the documentation
used to establish this 90-day period of
residency. Examples of acceptable
documentation include utility bills or a
lease agreement showing that the
purchaser has resided in the State
continuously for at least 90 days prior
to the transfer of the firearm.

Section 478.124(d), relating to the
exception for over-the-counter transfers
of a shotgun or rifle to out-of-State
residents if the transfers fully comply
with the State laws of the buyer and
seller, requires purchasers to present to
the licensee documentation establishing
that the transferee is a resident of any
State. In the case of a nonlicensee who
is an alien lawfully in the United States,
the licensee must additionally obtain
from the transferee documentation that
the transferee has resided in such State
continuously for at least 90 days prior
to the transfer of the firearm. Again,
examples of acceptable documentation
include utility bills or a lease agreement
showing that the purchaser has resided
in the State continuously for at least 90
days prior to the transfer of the firearm.

Section 478.125(f)(2), relating to
firearms receipt and disposition by
licensed collectors, provides that the
licensee must, in the case of a transferee
who is an alien legally in the United
States (and who is not a licensee), verify
the identity of the transferee by
examining a valid identification
document and obtain from the
transferee documentation establishing
that the transferee is a resident of the
State in which the licensee’s business
premises are located if the firearm is
other than a shotgun or rifle. If the
firearm is a shotgun or rifle, the licensee
must obtain from the transferee
documentation establishing that the
transferee is a resident of any State and

has resided in such State continuously
for at least 90 days prior to the transfer
of the firearm.

IL. ATF Ruling 2004-1

ATF has received questions from
aliens concerning the State of residence
requirement. Several aliens have asked
why they were prohibited from
purchasing a firearm from a Federal
firearms licensee, contending that they
had lived in the State where the licensee
was licensed for more than 90 days. In
response to those concerns, ATF issued
a ruling clarifying that an FFL may not
lawfully transfer a firearm to a
nonimmigrant alien unless he or she has
resided in a State continuously for at
least 90 days immediately prior to the
FFL conducting a National Instant
Criminal Background Check System
(NICS) check (ATF Rul. 20041, dated
March 22, 2004). In addition, the ruling
held that if a NICS check demonstrates
a nonimmigrant alien has left the United
States during the 90 days immediately
preceding the NICS check, the
nonimmigrant alien does not satisfy the
90-day State of residency requirement.
This is the case even if the
nonimmigrant alien has provided other
documentation, such as utility bills or a
lease agreement, to demonstrate 90 days
of residency immediately preceding the
NICS check. Although ATF Rul. 2004—
1 specifically addresses transfers of
firearms to nonimmigrant aliens, the
residency requirement applies to all
aliens.

III. Department Determination

During the review process for a
related rulemaking proceeding,
Department of Justice officials raised
legal concerns regarding the 90-day
residency requirement for aliens
lawfully in the United States who wish
to purchase a firearm from an FFL. The
Department concluded that, as a matter
of law, the definition of “State of
residence” in §478.11, which
differentiates between U.S. citizens and
aliens, is not a permissible
interpretation of section 922(b)(3) of the
GCA insofar as it applies a 90-day
residency requirement to lawfully
present aliens only. See Clark v.
Martinez, 543 U.S. 371, 378 (2005)
(holding that a single, undifferentiated
statutory term cannot be given varying
meanings with respect to different
categories of persons to which the
statutory provision applies). The
Department determined that, as a matter
of law, nothing in the text of section
922(b)(3) indicates that Congress
intended the phrase ““State of residence”
to have different meanings for different
categories of people. Section 922(b)(3)

includes the term ‘reside in’ without
any further differentiation or
specification. The statute might support
a range of meanings for the phrase
‘reside in,” but it does not support an
interpretation that gives the phrase
different meanings when applied to
lawfully present aliens and U.S.
citizens.

The Department’s determination is
based on advice received from its Office
of Legal Counsel (OLC) (See
memorandum of January 30, 2012, at
http://www.justice.gov/olc/2012/
ATF90dayruleFINAL1-30-12.pdf).

IV. Interim Final Rule

Based on the Department’s legal
determination that the State of residence
requirement imposed by section
922(b)(3) cannot have two different
constructions—one that applies to U.S.
citizens and another that applies to
lawfully present aliens—the Department
is publishing this interim final rule to
make the necessary changes to existing
regulations. This rule amends the
regulations in 27 CFR part 478 by
removing the 90-day residency
requirement in the definition of ““State
of residence” in §478.11. The rule also
removes the unique proof of residency
requirements in §§478.124 and 478.125
for aliens purchasing a firearm.
Therefore, upon the effective date of this
interim final rule, an alien lawfully
present in the United States acquiring a
firearm will be subject to the same
residency and proof of residency
requirements that apply to U.S. citizens.

In addition, upon the effective date of
this interim final rule, ATF Ruling
2004-1 (approved March 22, 2004) will
become obsolete.

How This Document Complies With the
Federal Administrative Requirements
for Rulemaking

A. Executive Order 12866 and Executive
Order 13563

This rule has been drafted and
reviewed in accordance with Executive
Order 12866, “Regulatory Planning and
Review,” section 1(b), The Principles of
Regulation, and with Executive Order
13563, “Improving Regulation and
Regulatory Review.” The Department of
Justice has determined that this rule is
a “‘significant regulatory action” under
Executive Order 12866, section 3(f), and
accordingly this rule has been reviewed
by the Office of Management and
Budget (OMB). However, this rule will
not have an annual effect on the
economy of $100 million, nor will it
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
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environment, public health, or safety, or
State, local or tribal governments or
communities. Accordingly, this rule is
not an economically significant
rulemaking action as defined by
Executive Order 12866.

The interim final rule removes
restrictions and lessens burdens on
various parties. It removes the 90-day
residency requirement applicable only
to aliens legally in the United States and
not to citizens, as well as the
requirement that aliens, but not citizens,
purchasing a firearm provide proof of 90
days continuous residency through
substantiating documentation (e.g.,
utility bills or a lease agreement). Upon
the rule’s effective date, lawfully
present aliens and U.S. citizens will be
subject to the same residency and proof
of residency requirements. This will
reduce the time burden on both
nonlicensees (i.e., aliens lawfully
present in the United States) and
licensees from completing the
paperwork requirements associated with
transferring firearms. As explained
below, ATF estimates that this rule will
reduce such burdens by approximately
2,457 hours (1,867 hours for
nonlicensees + 590 hours for licensees).

The burden placed on all
nonlicensees acquiring firearms,
including alien purchasers, involves the
time it takes to indicate their State of
residence on ATF Form 4473. In
calendar year 2010, ATF estimates that
Form 4473 was completed 14,409,616
times and that it took four seconds for
a firearms purchaser to provide his or
her State of residence on the form. As
such, ATF estimates the total time for
firearms purchasers to indicate their
State of residence on the form to be
approximately 16,010 hours. In the case
of an alien purchaser who is legally in
the United States, the purchaser must
provide the licensee with proof of
residency through the use of
documentation showing that the
individual has resided in the State
continuously for at least 90 days prior
to the transfer of the firearm. ATF
estimates that in calendar year 2010,
approximately 23,582 aliens purchased
firearms. ATF estimates the burden on
alien purchasers to comply with this
requirement was approximately 4.75
minutes with an annual burden of
approximately 1,867 hours (23, 582 x
4.75 minutes = 1,867 hours). The
interim final rule eliminates this
burden.

As indicated, the interim final rule
also reduces the economic burden on
licensees as it relates to Form 4473.
According to ATF’s National Licensing
Center, there are approximately 60,844
Federal firearms licensees engaged in

the business of selling firearms. Before
transferring a firearm to an alien legally
in the United States, the licensee must
obtain from the transferee
documentation establishing that the
transferee has been a resident of the
State in which the licensee’s business
premises are located for at least 90 days
and note on the Form 4473 the
documentation used for that purpose.
ATF estimates the burden placed on a
licensee to comply with this
requirement to be approximately 1.50
minutes per alien purchaser, with an
annual burden of approximately 590
hours (23,582 x 1.50 minutes = 590
hours). The interim final rule removes
this burden.

B. Executive Order 13132

This regulation will not have
substantial direct effects on the States,
on the relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, the Attorney General has
determined that this regulation does not
have sufficient federalism implications
to warrant the preparation of a
federalism summary impact statement.

C. Executive Order 12988

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

D. Administrative Procedure Act (APA)

This interim final rule is being
published with a process for post-
promulgation submission of public
comments. Pursuant to section
553(b)(3)(B) of the Administrative
Procedure Act, 5 U.S.C. 553(b)(3)(B), the
APA’s general requirement to allow for
public notice and comment prior to the
promulgation of a rule does not apply
when an agency finds, for “good cause,”
that such prior notice and comment
procedures are ‘“‘impracticable,
unnecessary, or contrary to the public
interest.”” The Department of Justice has
concluded as a matter of law that the
State of residence requirement in the
Gun Control Act cannot have two
different constructions, one that applies
to U.S. citizens and another that applies
to lawfully present aliens, because the
statutory text applies the requirement,
without distinction, to a covered sale or
delivery of a firearm to “any person.”
This conclusion is compelled by
Supreme Court decisions holding that a
single undifferentiated statutory term
must be given a single interpretation
across all of its potential applications.
See, e.g., Clark v. Martinez, 543 U.S.

371, 378 (2005); United States v. Santos,
533 U.S. 507 (2008). Section 27 CFR
478.11 does not currently conform with
that legal conclusion, because it requires
lawfully present aliens to meet an extra
requirement in order to demonstrate
residency. As a result, there is a
discrepancy between the current
regulatory definition and the
Department’s interpretation of the
statute on which that definition is
based. For as long as that discrepancy
persists, a departmental regulation will
bar some lawfully present aliens from
purchasing firearms on the basis of a
requirement the Department has
concluded is not consistent with
applicable law. Because ATF must, as a
matter of law, rectify that discrepancy,
pre-publication public comment is
unnecessary, and good cause therefore
exists for issuing this rule without
employing the usual notice and
comment procedures of the APA.
Additionally, the Attorney General finds
that delaying this regulatory action
would be contrary to the public interest.
The Department, however, welcomes
public comment on this interim final
rule after the rule is published.

E. Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to an initial and
final regulatory flexibility analysis are
not applicable to this rule because the
agency was not required to publish a
general notice of proposed rulemaking
under 5 U.S.C. 553 or any other law.

F. Small Business Regulatory
Enforcement Fairness Act of 1996

This rule is not a major rule as
defined by section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C. 804. This
rule will not result in an annual effect
on the economy of $100 million or
more; a major increase in costs or prices;
or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.

G. Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995, Public Law 104—4.
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H. Paperwork Reduction Act

The regulations that are being
amended in this interim final rule revise
collections of information covered by
the Paperwork Reduction Act of 1995,
Public Law 104-13, 44 U.S.C. ch. 35,
and its implementing regulations, 5 CFR
part 1320. The collections of
information at §§478.124 and 478.125
were approved by OMB under control
numbers 1140-0020 and 1140-0021
(§478.124), and 1140-0032 (§478.125).
ATF requested emergency clearance
from OMB of revisions to control
number 1140-0020 (Form 4473) to
conform with these regulatory changes,
and OMB approved those revisions on
April 13, 2012, for a period of 180 days.
On October 4, 2011, at ATF’s request,
the approval on the collection of
information under 1140-0021 was
discontinued.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by OMB.

Public Participation

A. Comments Sought

ATF is requesting comments on the
interim final rule from all interested
persons. ATF is also specifically
requesting comments on the clarity of
this interim final rule and how it may
be made easier to understand.

All comments must reference this
document docket number (ATF 221), be
legible, and include your name and
mailing address. ATF will treat all
comments as originals and will not
acknowledge receipt of comments.

Comments received on or before the
closing date will be carefully
considered. Comments received after
that date will be given the same
consideration if it is practical to do so,
but assurance of consideration cannot
be given except as to comments received
on or before the closing date.

B. Confidentiality

Comments, whether submitted
electronically or on paper, will be made
available for public viewing at ATF, and
on the Internet as part of the
eRulemaking initiative, and are subject
to the Freedom of Information Act.
Commenters who do not want their
name or other personal identifying
information posted on the Internet
should submit their comment by mail or
facsimile, along with a separate cover
sheet that contains their personal
identifying information. Both the cover
sheet and comment must reference this
docket number. Information contained
in the cover sheet will not be posted on

the Internet. Any personal identifying
information that appears within the
comment will be posted on the Internet
and will not be redacted by ATF.

Any material that the commenter
considers to be inappropriate for
disclosure to the public should not be
included in the comment. Any person
submitting a comment shall specifically
designate that portion (if any) of his
comments that contains material that is
confidential under law (e.g., trade
secrets, processes, etc.). Any portion of
a comment that is confidential under
law shall be set forth on pages separate
from the balance of the comment and
shall be prominently marked
“confidential” at the top of each page.
Confidential information will be
included in the rulemaking record but
will not be disclosed to the public. Any
comments containing material that is
not confidential under law may be
disclosed to the public. In any event, the
name of the person submitting a
comment is not exempt from disclosure.

C. Submitting Comments

Comments may be submitted in any of
three ways:

e Mail: Send written comments to the
address listed in the ADDRESSES section
of this document. Written comments
must appear in minimum 12 point font
size (.17 inches), include your mailing
address, be signed, and may be of any
length.

o Facsimile: You may submit
comments by facsimile transmission to
(202) 648—9741. Faxed comments must:

(1) Be legible and appear in minimum
12 point font size (.17 inches);

(2) Be on 82" x 11” paper;

(3) Contain a legible, written
signature; and

(4) Be no more than five pages long.
ATF will not accept faxed comments
that exceed five pages.

e Federal eRulemaking Portal: To
submit comments to ATF via the federal
eRulemaking portal, visit http://
www.regulations.gov and follow the
instructions for submitting comments.

D. Request for Hearing

Any interested person who desires an
opportunity to comment orally at a
public hearing should submit his or her
request, in writing, to the Director of
ATF within the 90-day comment period.
The Director, however, reserves the
right to determine, in light of all
circumstances, whether a public hearing
is necessary.

Disclosure

Copies of this interim rule and the
comments received will be available for
public inspection by appointment

during normal business hours at: ATF
Reading Room, Room 1E-062, 99 New
York Avenue NE., Washington, DC
20226, telephone (202) 648—8740.

Drafting Information

The author of this document is James
P. Ficaretta, Enforcement Programs and
Services, Bureau of Alcohol, Tobacco,
Firearms, and Explosives.

List of Subjects in 27 CFR Part 478

Administrative practice and
procedure, Arms and ammunition,
Authority delegations, Customs duties
and inspection, Domestic violence,
Exports, Imports, Law enforcement
personnel, Military personnel,
Nonimmigrant aliens, Penalties,
Reporting and recordkeeping
requirements, Research, Seizures and
forfeitures, and Transportation.

Authority and Issuance

Accordingly, for the reasons stated in
the preamble, 27 CFR part 478 is
amended as follows:

PART 478—COMMERCE IN FIREARMS
AND AMMUNITION

m 1. The authority citation for 27 CFR
part 478 continues to read as follows:

Authority: 5 U.S.C. 552(a); 18 U.S.C. 847,
921-931; 44 U.S.C. 3504(h).

m 2. Section 478.11 is amended by
revising the definition of “State of
residence” to read as follows:

§478.11 Meaning of terms.

* * * * *

State of residence. The State in which
an individual resides. An individual
resides in a State if he or she is present
in a State with the intention of making
a home in that State. If an individual is
on active duty as a member of the
Armed Forces, the individual’s State of
residence is the State in which his or
her permanent duty station is located, as
stated in 18 U.S.C. 921(b). The following
are examples that illustrate this
definition:

Example 1. A maintains a home in State X.
A travels to State Y on a hunting, fishing,
business, or other type of trip. A does not
become a resident of State Y by reason of
such trip.

Example 2. A maintains a home in State X
and a home in State Y. A resides in State X
except for weekends or the summer months
of the year and in State Y for the weekends
or the summer months of the year. During the
time that A actually resides in State X, A is
a resident of State X, and during the time that
A actually resides in State Y, A is a resident
of State Y.

Example 3. A, an alien, travels to the
United States on a three-week vacation to
State X. A does not have a state of residence
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in State X because A does not have the
intention of making a home in State X while
on vacation. This is true regardless of the
length of the vacation.

Example 4. A, an alien, travels to the
United States to work for three years in State
X. A rents a home in State X, moves his
personal possessions into the home, and his
family resides with him in the home. A
intends to reside in State X during the 3-year
period of his employment. A is a resident of
State X.

* * * * *

m 3. Section 478.124 is amended as
follows:

m a. By removing and reserving
paragraph (c)(3)(ii).

m b. In paragraph (d), by removing the
proviso after the colon and by removing
the colon and adding in its place a
period.

m c. In paragraph (e), by removing the
words ““, except for the provisions of
paragraph (c)(3)(ii)” at the end of the
paragraph.

m d. In paragraph (f), by removing the
words ‘, and in the case of a transferee
who is an alien legally in the United
States, the transferee has resided in that
State continuously for at least 90 days

prior to the transfer of the firearm” in
the third sentence.

W 4. Section 478.125(f) is revised to read
as follows:

§478.125 Record of receipt and
disposition.
* * * * *

(f) Firearms receipt and disposition by
licensed collectors. (1) Each licensed
collector shall enter into a record each
receipt and disposition of firearms
curios or relics. The record required by
this paragraph shall be maintained in
bound form under the format prescribed
below. The purchase or other
acquisition of a curio or relic shall,
except as provided in paragraph (g) of
this section, be recorded not later than
the close of the next business day
following the date of such purchase or
other acquisition. The record shall show
the date of receipt, the name and
address or the name and license number
of the person from whom received, the
name of the manufacturer and importer
(if any), the model, serial number, type,
and the caliber or gauge of the firearm
curio or relic. The sale or other

disposition of a curio or relic shall be
recorded by the licensed collector not
later than 7 days following the date of
such transaction. When such
disposition is made to a licensee, the
commercial record of the transaction
shall be retained, until the transaction is
recorded, separate from other
commercial documents maintained by
the licensee, and be readily available for
inspection. The record shall show the
date of the sale or other disposition of
each firearm curio or relic, the name
and address of the person to whom the
firearm curio or relic is transferred, or
the name and license number of the
person to whom transferred if such
person is a licensee, and the date of
birth of the transferee if other than a
licensee. In addition, the licensee shall
cause the transferee, if other than a
licensee, to be identified in any manner
customarily used in commercial
transactions (e.g., a driver’s license), and
note on the record the method used.

(2) The format required for the record
of receipt and disposition of firearms by
collectors is as follows:

FIREARMS COLLECTORS ACQUISITION AND DISPOSITION RECORD

Description of firearm Receipt Disposition
Manufacturer and/or " Caliber or dress or name dress or name | Date of birth if s
importer Model Serial No. Type gauge Date and license Date and license non-licensee f.otr:_er |qifent|—
No. No. ication if non-
licensee
* * * * *

Dated: June 1, 2012.
Eric H. Holder, Jr.,
Attorney General.
[FR Doc. 2012—13770 Filed 6-6—12; 8:45 am]
BILLING CODE 4410-FY-P

DEPARTMENT OF THE TREASURY

Fiscal Service

31 CFR Part 344

[Department of the Treasury Circular, Public
Debt Series No. 3-72]

U.S. Treasury Securities—State and
Local Government Series

AGENCY: Bureau of the Public Debt,
Fiscal Service, Treasury.
ACTION: Final rule.

SUMMARY: The Department of the
Treasury (Treasury) is issuing this final
rule to revise the regulations governing
State and Local Government Series
(SLGS) securities. SLGS securities are

non-marketable Treasury securities that
are only available for purchase by
issuers of tax-exempt securities. Current
financial market conditions have
resulted in extraordinarily low yields in
the secondary market for some
marketable Treasury securities. As a
result, rates applicable to non-
marketable State and Local Government
Series (SLGS) securities sold to issuers
of tax-exempt securities could be
negative. To prevent this, Treasury is
instituting a floor on the daily SLGS
rate, by amending the definition of
“SLGS rate” and the definition of the
“annualized effective Demand Deposit
rate” for Demand Deposit SLGS
securities. Additionally, Treasury is
revising the definition of “Y”” in the
annualized effective Demand Deposit
rate calculation formula to clarify the
calculation method to be used during a
year that contains a leap day.

DATES: This final rule is effective June
7,2012.

ADDRESSES: You can download this
Final Rule at the following Internet
addresses: http://

www.publicdebt.treas.gov, http://
www.gpo.gov, or http://
www.regulations.gov. It is also available
for public inspection and copying at the
Treasury Department Library, Main
Treasury Building, 1500 Pennsylvania
Avenue NW., Washington, DC 20220.
To visit the library, call (202) 622—0990
for an appointment.

FOR FURTHER INFORMATION CONTACT:
Debra Hines, Assistant Commissioner,
Office of the Assistant Commissioner for
Public Debt Accounting, Bureau of the
Public Debt, at (304) 480-5101 or opda-
sib@bpd.treas.gov, Edward Gronseth,
Deputy Chief Counsel, Elizabeth Spears,
Senior Attorney, or Brian Metz,
Attorney-Adviser, Office of the Chief
Counsel, Bureau of the Public Debt at
(304) 480-8692.

SUPPLEMENTARY INFORMATION: The SLGS
program assists state and local
government issuers and other entities in
complying with the yield restriction and
rebate requirements applicable to tax-
exempt bonds under the Internal
Revenue Code. The SLGS rate on Time
Deposit SLGS securities is derived from


http://www.publicdebt.treas.gov
http://www.publicdebt.treas.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:opda-sib@bpd.treas.gov
mailto:opda-sib@bpd.treas.gov
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the Treasury yield curve, less Treasury’s
administrative costs. As Treasury’s costs
of administering the SLGS program have
decreased so has the amount of the
differential that exists between the
SLGS rate and the Treasury borrowing
rate. The differential was last changed
in a 2005 Final Rule (70 FR 37904, June
30, 2005) when Treasury lowered the
SLGS rate from 5 basis points below the
current Treasury borrowing rates to 1
basis point below current Treasury
borrowing rates.

In this rule, Treasury revises the
definition of “SLGS rate” and
“annualized effective Demand Deposit
rate” to address the current extremely
low yield environment. The revised
definitions will prevent the calculation
of the rates for SLGS securities from
resulting in negative rates. No change is
being made to Treasury’s administrative
costs. Additionally, to add clarification
to part 344, Treasury revises the
definition of “Y” in the annualized
effective Demand Deposit rate
calculation formula to clarify the
calculation method to be used during a
year that contains a leap day. This
revision should not affect issuers’
practices and systems.

While the formula for calculating the
rate for Demand Deposit SLGS securities
remains unchanged under § 344.7(a), the
definition of ““annualized effective
Demand Deposit rate” is being
amended. This has the effect of
preventing the calculation of the rate for
Demand Deposit SLGS securities from
resulting in a negative rate. Demand
Deposit SLGS securities will continue to
bear a rate of interest based on an
adjustment of the average yield for
three-month (13-week) Treasury bills at
the most recent auction. A new rate will
be effective on the first business day
following the regular auction of 13-week
Treasury bills and will continue to be
shown in the SLGS rate table. Lastly,
Treasury’s administrative costs for
administering Demand Deposit SLGS
securities remain unchanged under
§ 344.7(a)(2).

Procedural Requirements

Executive Order 12866. This final rule
is not a significant regulatory action
pursuant to Executive Order 12866,
dated September 30, 1993.

Administrative Procedure Act (APA).
Because this rule relates to United
States securities, which are contracts
between Treasury and the owner of the
security, this rule falls within the
contract exception to the APA, 5 U.S.C.
553(a)(2). As a result, the notice, public
comment, and delayed effective date
provisions of the APA are inapplicable
to this rule.

Regulatory Flexibility Act. The
provisions of the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq., do not apply
to this rule because, pursuant to 5
U.S.C. 553(a)(2), it is not required to be
issued with notice and opportunity for
public comment.

Paperwork Reduction Act (PRA). We
ask for no collections of information in
this final rule. Therefore, the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.)
does not apply.

Congressional Review Act (CRA). This
rule is not a major rule pursuant to the
CRA, 5 U.S.C. 801 et seq., because it is
a minor amendment that is not expected
to lead to any of the results listed in 5
U.S.C. 804(2). This rule will take effect
upon publication in the Federal
Register, after we submit a copy of it to
Congress and the Comptroller General.

List of Subjects in 31 CFR Part 344

Bonds, Government securities,
Reporting and recordkeeping
requirements.

Accordingly, for the reasons set forth
in the preamble, Treasury amends 31
CFR part 344 as follows:

PART 344—U.S. TREASURY
SECURITIES—STATE AND LOCAL
GOVERNMENT SERIES

m 1. The authority citation for part 344
continues to read as follows:

Authority: 26 U.S.C. 141 note; 31 U.S.C.
3102, 3103, 3104, and 3121.

m 2. Amend § 344.1 by revising the
definition of “SLGS rate,” to read as
follows:

§344.1 What special terms do | need to
know to understand this part?
* * * * *

SLGS rate means the current Treasury
borrowing rate, less one basis point, as
released daily by Treasury in a SLGS
rate table. If the current Treasury
borrowing rate, together with the one
basis point adjustment, results in a
negative rate, such corresponding SLGS

rate will be set at zero.
* * * * *

m 3. Amend § 344.7 by:

m a. Revising paragraph (a) introductory
text; and

m b. Revising “I”’ and “Y” in Equation

1 in paragraph (a)(1)(i) to read as
follows:

§344.7 What are Demand Deposit
securities?
* * * * *

(a) How is the rate for Demand
Deposit securities determined? Each
security shall bear a rate of interest
based on an adjustment of the average
yield for 13-week Treasury bills at the

most recent auction. A new annualized
effective Demand Deposit rate and daily
factor for the Demand Deposit rate are
effective on the first business day
following the regular auction of 13-week
Treasury bills and are shown in the
SLGS rate table. Interest is accrued and
added to the principal daily. Interest is
computed on the balance of the
principal, plus interest accrued through

the preceding day.
(1 EE
(i) I
(Equation 1)
* * * * *

I = Annualized effective Demand Deposit rate
in decimals. If the rate is determined to
be negative, such rate will be reset to
Zero.

* * * * *

Y = 365 (if the year following issue date of
the 13-week Treasury bill does not
contain a leap year day) or 366 (if the
year following issue date of the 13-week
Treasury bill does contain a leap year
day).

* * * * *

Richard L. Gregg,

Fiscal Assistant Secretary.

[FR Doc. 2012-13779 Filed 6—-6-12; 8:45 am]
BILLING CODE 4810-39-P

DEPARTMENT OF THE TREASURY

Financial Crimes Enforcement Network

31 CFR Part 1010
RIN 1506—-AB17

Amendment to the Bank Secrecy Act
Regulations—Requirement That Clerks
of Court Report Certain Currency
Transactions

AGENCY: Financial Crimes Enforcement
Network (“FinCEN”’), Treasury.
ACTION: Final rule.

SUMMARY: FinCEN is amending the rules
relating to the reporting of certain
currency transactions consistent with a
recent statutory amendment authorizing
FinCEN to require clerks of court to file
such reports with the U.S. Department
of the Treasury. Such information
already is required to be reported by
clerks of court pursuant to regulations
issued by the Internal Revenue Service
(“IRS”), but FinCEN heretofore has been
limited in its ability to access and share
further that information because of
minor differences between the relevant
statutory authorities applicable to
FinCEN and the IRS.

DATES: Effective Date: July 9, 2012.

FOR FURTHER INFORMATION CONTACT: The
FinCEN regulatory helpline at (800)
949-2732 and select Option 6.



33636

Federal Register/Vol. 77, No. 110/ Thursday, June 7, 2012/Rules and Regulations

SUPPLEMENTARY INFORMATION:

I. Statutory Provisions

FinCEN exercises regulatory functions
primarily under the Currency and
Financial Transactions Reporting Act of
1970, as amended by the USA PATRIOT
Act of 2001 and other legislation, which
legislative framework is commonly
referred to as the “Bank Secrecy Act”
(“BSA”),* which authorizes the
Secretary of the Treasury (‘“‘Secretary’’)
to require financial institutions to keep
records and file reports that “have a
high degree of usefulness in criminal,
tax, or regulatory proceedings, or in the
conduct of intelligence or
counterintelligence activities, including
analysis, to protect against international
terrorism.2 The Secretary has delegated
to the Director of FinCEN the authority
to implement, administer, and enforce
compliance with the BSA and
associated regulations.3 FinCEN is
authorized to impose anti-money
laundering (““AML”’) program
requirements on financial institutions.*

Under 31 U.S.C. 5331, any person
who is engaged in a trade or business
and who, in the course of such trade or
business, receives more than $10,000 in
coins or currency in one transaction (or
two or more related transactions) is
required to file a report with respect to
such transaction (or related
transactions) with FinCEN. Reporting
under section 5331 does not apply to
amounts received in a transaction
reported under 31 U.S.C. 5313 and its
implementing regulations.?

For purposes of section 5331,
currency includes foreign currency, and
to the extent provided in regulations,
any monetary instrument, whether or
not in bearer form, with a face amount
of not more than $10,000. Such
monetary instruments shall not include
any check drawn on the account of the
writer in a financial institution referred
to in subparagraph (A), (B), (C), (D), (E),
(F), (G), (), (K), (R), or (S) of 31 U.S.C.
5312(a)(2).

Reports required under section 5331
must be in such form as FinCEN may
prescribe. The reports must contain: (1)
The name, address, and such other
identification information as FinCEN
may require, of the person from whom
the coins or currency was received; (2)

1The BSA is codified at 12 U.S.C. 1829b, 12
U.S.C. 1951-1959, 18 U.S.C. 1956, 18 U.S.C. 1957,
18 U.S.C. 1960, and 31 U.S.C. 5311-5314 and 5316—
5332 and notes thereto, with implementing
regulations at 31 CFR Chapter X. See 31 CFR
1010.100(e).

231 U.S.C. 5311.

3 Treasury Order 180-01 (Sept. 26, 2002).

431 U.S.C. 5318(h)(2).

5 See, e.g., 31 CFR 1010.310.

the amount of coins or currency
received; (3) the date and nature of the
transaction; and (4) such other
information, including the identification
of the person filing the report, as
FinCEN may prescribe.

On December 23, 2011, the President
signed the Consolidated Appropriations
Act, 2012 (the “Act”) into law. Section
120 of Title I, Division C of the Act
amends 31 U.S.C. 5331 by further
requiring that any persons ‘“‘required to
file a report under section 6050I(g) of
the Internal Revenue Code of 1986 file
reports with FinCEN in the time and
manner prescribed by regulation.
Section 6050I(g) of title 26 requires
every clerk of a Federal or State criminal
court who receives more than $10,000
in cash as bail for any individual to
make a return of that information. The
amendment to 31 U.S.C. 5331 therefore
authorizes FinCEN to require clerks of
court to report certain currency
transactions.

I1. Final Rule

The final rule contained in this
document is intended to enable FinCEN
to receive reports on certain currency
transactions filed by clerks of court.
Since 2002, FinCEN has required
persons engaged in a trade or business
to report certain currency transactions.®
That requirement is deemed satisfied by
the filing of a single Form 8300 for
transactions subject to both the IRS’s
rule? and FinCEN’s rule. The
underlying statutory authority for
FinCEN’s 2001 rule did not authorize
reporting by clerks of court.
Consequently, any Form 8300 filed
since 2002 by a clerk of court was
reported pursuant to the IRS’s rule and
FinCEN’s ability to access and share
further such information has been
limited because of the applicable
restrictions on disclosure in the U.S. tax
code. During calendar year 2010,
approximately 7,600 Form 8300s were
filed by clerks of court, representing
roughly 2 percent of the total number of
Form 8300s filed for that year. FinCEN
has determined that the information
contained in such reports can be highly
useful in criminal, tax, and regulatory
investigations or proceedings, and in the
conduct of intelligence or counter-
intelligence activities, to protect against
international terrorism.

As amended, section 5331(a)(2) now
requires reporting to FinCEN of the
same transaction that must be reported
to the IRS under 26 U.S.C. 6050I(g) and
26 CFR 1.6050I-2. Because section

666 FR 67680 (December 31, 2001), codified at 31
CFR 1010.330.
726 CFR 1.6050I-1.

5331(a)(2) and section 60501I(g) of Title
26 are identical in terms of reporting to
Treasury,8 the final rule contained in
this document provides that clerks of
court required to report a transaction
under section 5331(a)(2) must make that
report by filing a joint FinCEN/IRS Form
8300 with Treasury. Under this dual
reporting regime, only one form is
required to be filed for a transaction
subject to both section 5331(a)(2) and
section 6050I(g) of title 26. Use of the
Form 8300 currently used by clerks of
court to satisfy 26 U.S.C. 6050I(g) and
26 CFR 1.60501-2 will satisfy the
requirement under the final rule. Thus,
the final rule imposes no new reporting
or recordkeeping burden on clerks of
court.

Because the IRS authority and the
FinCEN authority governing the
reporting to Treasury of certain currency
transactions by clerks of court are
identical, FinCEN believes it is
appropriate for the final rule to adopt
the same definitions and rules relating
to the time and manner of reporting,
including verifying the identity of each
payor of bail listed in the report. Thus,
for example, the final rule defines a
clerk of court to mean, with respect to
a Federal or a State court, the clerks’
office or the office, department,
division, branch, or unit of the court
that is authorized to receive bail.

The final rule makes two other non-
substantive conforming changes to
FinCEN’s rule requiring a trade or
business to report certain currency
transactions. The first change amends
the trade or business rule to
acknowledge that the same information
is now required to be reported to
Treasury under both 26 U.S.C. 60501
and 31 U.S.C. 5331. The second change
to the trade or business rule reflects that
the definition of currency used therein
is slightly different from the definition
used in the clerks of court rule, and
therefore is not applicable for purposes
of 31 U.S.C. 5331 in all cases.

III. Notice and Comment Under the
Administrative Procedure Act

The Administrative Procedure Act (5
U.S.C. 553) (“APA”) allows an agency to
dispense with notice and comment
when it would be impractical,
unnecessary, or contrary to the public
interest. Because the final rule affects

8 Section 5331 does not require the person
making a report (either as a trade or business or a
clerk of court) to furnish a statement concerning the
report to: (i) the person whose name is required to
be set forth on the report; or (ii) Federal prosecutors
for the jurisdiction in which such person resides
and the jurisdiction in which the specified criminal
offense occurred. Cf. 26 U.S.C. 6050I(e) and (g). The
final rule therefore does not place any of these
notification requirements upon clerks of court.
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only clerks of court and imposes no new
or additional burden on them, notice
and public comment are unnecessary.

IV. Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to initial and
final regulatory analysis (5 U.S.C. 604)
are not applicable to the final rule
contained in this document because
FinCEN was not required to publish a
notice of proposed rulemaking under 5
U.S.C. 553 or any other law.

V. Paperwork Reduction Act

This regulation is being issued
without prior notice and public
comment pursuant to the APA. For this
reason, the collection of information
contained in this regulation has been
reviewed under the requirements of the
Paperwork Reduction Act (44 U.S.C.
3507(j)) and approved by the Office of
Management and Budget (OMB) under
control number 1506—-0018. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a valid control number
assigned by OMB.

VI. Executive Orders 13563 and 12866

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. It has been
determined that the final rule is neither
an economically significant regulatory
action nor a significant regulatory action
for purposes of Executive Orders 13563
and 12866.

VII. Unfunded Mandates Reform Act of
1995 Statement

Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”’), Public
Law 104—4 (March 22, 1995), requires
that an agency prepare a budgetary
impact statement before promulgating a
rule that may result in expenditure by
State, local, and Tribal governments, in
the aggregate, or by the private sector, of
$100 million or more in any one year.

If a budgetary impact statement is
required, section 205 of the Unfunded
Mandates Act also requires an agency to
identify and consider a reasonable
number of regulatory alternatives before

promulgating a rule. FinCEN has
determined that it is not required to
prepare a written statement under
section 202.

List of Subjects in 31 CFR Part 1010

Administrative practice and
procedure, Banks, Banking, Brokers,
Currency, Foreign banking, Foreign
currencies, Gambling, Investigations,
Penalties, Reporting and recordkeeping
requirements, Securities, Terrorism.

Authority and Issuance

For the reasons set forth above,
Chapter X of title 31 of the Code of
Federal Regulations is amended as
follows:

PART 1010—GENERAL PROVISIONS

m 1. The authority citation for part 1010
continues to read as follows:

Authority: 12 U.S.C. 1829b and 1951—
1959, 31 U.S.C. 5311-5314 and 5316-5332,
title II, sec. 314, Pub. L. 107-56, 115 Stat.
307.

m 2. Amend § 1010.330 by revising
paragraph (a)(1)(ii) and the introductory
text to paragraph (c)(1) to read as
follows:

§1010.330 Reports relating to currency in
excess of $10,000 received in a trade or
business.

(a] * * %

(1) * % %

(ii) Certain financial transactions.
Section 60501 of title 26 of the United
States Code requires persons to report
information about financial transactions
to the IRS, and 31 U.S.C. 5331 requires
persons to report the same information
to the Financial Crimes Enforcement
Network. This information shall be
reported on the same form as prescribed
by the Secretary.

* * * * *

(C] * * %

(1) Currency. The term currency
means—
* * * * *

m 3. Add new § 1010.331 to read as
follows:

§1010.331 Reports relating to currency in
excess of $10,000 received as bail by court
clerks.

(a) Reporting requirement.—(1) In
general. Any clerk of a Federal or State
court who receives more than $10,000
in currency as bail for any individual
charged with a specified criminal
offense must make a report of
information with respect to that receipt
of currency. For purposes of this
section, a clerk is the clerk’s office or
the office, department, division, branch,
or unit of the court that is authorized to

receive bail. If someone other than a
clerk receives bail on behalf of a clerk,
the clerk is treated as receiving the bail
for purposes of this paragraph (a).

(2) Certain financial transactions.
Section 60501 of title 26 of the United
States Code requires clerks to report
information about financial transactions
to the IRS, and 31 U.S.C. 5331 require
clerks to report the same information to
the Financial Crimes Enforcement
Network. This information shall be
reported on the same form as prescribed
by the Secretary.

(b) Meaning of terms. The following
definitions apply for purposes of this
section—

(1) The term currency means—

(i) The coin and currency of the
United States, or of any other country,
that circulate in and are customarily
used and accepted as money in the
country in which issued; and

(ii) A cashier’s check (by whatever
name called, including treasurer’s check
and bank check), bank draft, traveler’s
check, or money order having a face
amount of not more than $ 10,000.

(2) The term specified criminal
offense means—

(i) A Federal criminal offense
involving a controlled substance (as
defined in section 802 of title 21 of the
United States Code), provided the
offense is described in Part D of
Subchapter I or Subchapter II of title 21
of the United States Code;

(ii) Racketeering (as defined in section
1951, 1952, or 1955 of title 18 of the
United States Code);

(iii) Money laundering (as defined in
section 1956 or 1957 of title 18 of the
United States Code); and

(iv) Any State criminal offense
substantially similar to an offense
described in this paragraph (b)(2) of this
section.

(c) Time, form, and manner of
reporting.—(1) In general. The reports
required by paragraph (a) of this section
must be made by filing a Form 8300, as
specified in 26 CFR 1.60501-2(c)(2). The
report must be filed at the time and in
the manner specified in 26 CFR
1.6050I-2(c)(1) and (3), respectively.

(2) Verification of identity. A clerk
required to make a report under this
section must, in accordance with 26
CFR 1.6050I-2(c)(3)(ii), verify the
identity of each payor of bail listed in
the report.

Dated: June 1, 2012.
James H. Freis, Jr.,

Director, Financial Crimes Enforcement
Network.

[FR Doc. 2012-13783 Filed 6—-6—12; 8:45 am]
BILLING CODE 4810-02-P
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DEPARTMENT OF THE TREASURY

Financial Crimes Enforcement Network

31 CFR Part 1020
RIN 1506—-AB18

Amendment to the Bank Secrecy Act
Regulations—Exemption From the
Requirement To Report Transactions
in Currency

AGENCY: Financial Crimes Enforcement
Network (“FinCEN”’), Treasury.
ACTION: Final rule.

SUMMARY: FinCEN is issuing this final
rule to amend the regulations that allow
depository institutions to exempt
transactions of certain payroll
customers ! from the requirement to
report transactions in currency in excess
of $10,000. The rule substitutes the term
“frequently” for “regularly” in the
provision of the exemption rules dealing
with payroll customers. This
modification of the exemption
procedures is a part of the Department
of the Treasury’s continuing effort to
increase the efficiency and effectiveness
of its anti-money laundering and
counter-terrorist financing policies.
DATES: Effective Date: June 7, 2012.

FOR FURTHER INFORMATION CONTACT:
FinCEN, Regulatory Policy and
Programs Division, (800) 949-2732 and
select Option 6.

SUPPLEMENTARY INFORMATION:

I. Background

A. Statutory Provisions

FinCEN exercises regulatory functions
primarily under the Currency and
Financial Transactions Reporting Act of
1970, as amended by the USA PATRIOT
Act of 2001 (the “Act”) and other
legislation, which legislative framework
is commonly referred to as the Bank
Secrecy Act (“BSA”),2 which authorizes
the Secretary of the Treasury
(“Secretary”) to require financial
institutions to keep records and file
reports that “have a high degree of
usefulness in criminal, tax, or regulatory
investigations or proceedings, or in the
conduct of intelligence or
counterintelligence activities, including
analysis, to protect against international
terrorism.” 3 The Secretary has

1These customers are commonly known as
“Phase II”” customers and are defined at 31 CFR
1020.315(b)(7).

2The BSA is codified at 12 U.S.C. 1829b, 12
U.S.C. 1951-1959, 18 U.S.C. 1956, 18 U.S.C. 1957,
18 U.S.C. 1960, and 31 U.S.C. 5311-5314 and 5316—
5332 and notes thereto, with implementing
regulations at 31 CFR chapter X. See 31 CFR
1010.100(e).

331 U.S.C. 5311.

delegated to the Director of FinCEN the
authority to implement, administer, and
enforce compliance with the BSA and
associated regulations.# FinCEN is
authorized to impose AML program
requirements on financial institutions.5

The Money Laundering Suppression
Act of 1994 amended the BSA by
establishing a system for exempting
transactions by certain customers of
depository institutions from currency
transaction reporting.® In general, the
statutory exemption system creates two
types of exemptions, mandatory and
discretionary exemptions.” Under 31
U.S.C. 5313(d) (sometimes called the
“mandatory exemption” provision), the
Secretary is required to provide
depository institutions with the ability
to exempt from the currency transaction
reporting requirement transactions in
currency between the depository
institution and four specified categories
of customers. The four specified
categories of customers in the
mandatory exemption provision are: (1)
Another depository institution; (2) a
department or agency of the United
States, any State, or any political
subdivision of any State; (3) any entity
established under the laws of the United
States, any State, or any political
subdivision of any State, or under an
interstate compact between two or more
States, which exercises governmental
authority on behalf of the United States
or any such State or political
subdivision; and (4) any business or
category of business the reports on
which have little or no value for law
enforcement purposes.

Under 31 U.S.C. 5313(e) (sometimes
called the “discretionary exemption”
provision) the Secretary is authorized,
but not required, to allow depository
institutions to exempt from the currency
transaction reporting requirement
transactions in currency between it and
a qualified business customer.8 A
“qualified business customer,” for
purposes of the discretionary exemption
provision, is a business that: (A)
Maintains a transaction account (as
defined in section 19(b)(1)(C) of the

4 Treasury Order 180-01 (Sept. 26, 2002).

531 U.S.C. 5318(h)(2).

6 See section 402 of the Money Laundering
Suppression Act of 1994 (the “Money Laundering
Suppression Act”), Title IV of the Riegle
Community Development and Regulatory
Improvement Act of 1994, Public Law 103-325
(Sept. 23, 1994).

7 The enactment of 31 U.S.C. 5313(d) and (e)
reflect the congressional intent to “reform * * * the
procedures for exempting transactions between
depository institutions and their customers.” See
H.R. Rep. 103-652, 103d Cong., 2d Sess. 186 (Aug.
2,1994).

8For additional information about the terms of 31
U.S.GC. 5313(e)—(g), see 63 FR 50147, 50148 (Sept.
21, 1998).

Federal Reserve Act) at the depository
institution; (B) frequently engages in
transactions with the depository
institution which are subject to the
reporting requirements of subsection (a);
and (C) meets criteria that the Secretary
determines are sufficient to ensure that
the purposes of the BSA are carried out
without requiring a report with respect
to such transactions.®

The Secretary was required to
establish by regulation the criteria for
granting and maintaining an exemption
for qualified business customers,10 as
well as guidelines for depository
institutions to follow in selecting
customers for exemption.!* The BSA
allowed for the guidelines to include a
description of the type of businesses for
which no exemption would be granted
under the discretionary exemption
provision. The Secretary also was
required to prescribe regulations that
require an annual review of qualified
business customers and require
depository institutions to resubmit
information about those customers with
modifications if appropriate.?2

B. Overview of the Current Regulatory
Provisions To Exempt Payroll Customers
From Currency Transaction Reporting
(CTR)

The current exemption procedures
which are codified at 31 CFR 1020.315,
were the result of a six-part
rulemaking.?® The current exemption
procedures apply to depository
institution customers that fall within
one of the classes of exempt persons
described in 31 CFR 1020.315(b)(1)—(7),
commonly referred to as Phase I and
Phase II exemptions. Phase II eligible
customers include: (i) “non-listed
businesses” 14 and (ii) “payroll
customers.” 15 Under the current rules a
non-listed business is any other person
(i.e., a person not otherwise covered
under the exempt person definitions)
that (A) Maintains a transaction account
at the bank for at least two months; (B)
frequently engages in transactions in
currency with the bank in excess of
$10,000; and (C) is incorporated or
organized under the laws of the United
States or a State, or is registered as and

931 U.S.C. 5313(e)(2).

10 See 31 U.S.C. 5313(e)(3).

11 See 31 U.S.C. 5313(e)(4)(A).

12 See 31 U.S.C. 5313(e)(5).

13 See 61 FR 18204 (Apr. 24, 1996), 62 FR 47141,
47156 (Sept. 8, 1997), 62 FR 63298 (Nov. 28, 1997),
63 FR 50147 (Sept. 21, 1998), 65 FR 46356 (July 28,
2000), and 73 FR 74010 (Dec. 5, 2008) (the
rulemakings that comprise the current CTR
exemption system).

1431 CFR 1020.315(b)(6). (A non-listed business
is an exempt person only “[t]o the extent of its
domestic operations.”)

1531 CFR 1020.315(b)(7).
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is eligible to do business with the
United States or a State.1®6 A “payroll
customer” is any other person (i.e., a
person not otherwise covered under the
exempt person definitions) that: (A) Has
maintained a transaction account at the
bank for at least two months; (B)
operates a firm that regularly withdraws
more than $10,000 in order to pay its
United States employees in currency;
and (C) is incorporated or organized
under the laws of the United States or

a State, or is registered as and eligible
to do business within the United States
or a State.1” A payroll customer is an
exempt person “‘[w]ith respect solely to
withdrawals for payroll purposes.” 18

II. Final Rule

The Terms “‘Frequently’”” and
“Regularly”

Under the existing CTR exemption
rules codified at 31 CFR 1020.315, two
separate categories of exempt persons
use nearly synonymous terms for
definitional purposes—‘‘frequently” for
non-listed businesses and ‘‘regularly”
for payroll customers. To be an exempt
non-listed business, a person must,
among other things, “frequently
engage(] in transactions in currency
with the bank in excess of $10,000.” 19
To be an exempt payroll customer, a
person must, among other things,
“regularly withdraw[] more than
$10,000 in order to pay its United States
employees in currency.” 20

In the preamble to the December 2008
rulemaking revising the CTR exemption
rules, FinCEN interpreted ‘“frequently”
to mean five or more transactions a
year.21 This interpretation was, in part,
due to the fact that the waiting period
for exempting a Phase II customer was
being shortened from twelve to two
months, as well as an affirmative step
toward further simplifying, and thereby
encouraging, the greater use of the
exemption process. In that rulemaking,
FinCEN did not similarly define the
term ‘“‘regularly,” and to date has never
formally defined that term in the
context of the applicability of the CTR
exemption rules to payroll customers.

FinCEN believes that the lack of a
specific definition for the term
“regularly’”” may have caused, and may
be continuing to cause, some banks not
to utilize the exemption for payroll
customers. FinCEN recognizes that it
has the discretion to use slightly
different terms when describing the

1631 CFR 1020.315(b)(6).
1731 CFR 1020.315(b)(7).
18]d.

1931 CFR 1020.315(b)(6)(ii).
2031 CFR 1020.315(b)(7)(ii).
2173 FR 74010 (Dec. 5, 2008).

need for non-listed businesses and
payroll customers to make large
transactions in currency, and that the
term “‘regularly”’ can mean something
slightly different than “frequently.”
However, FinCEN believes that greater
clarity and ease of use by banks of the
CTR exemption rules weigh in favor of
using the same term—i.e,
“frequently”’—for both categories of
exempt persons.22 In addition, FinCEN
believes that utilizing the same term in
both contexts will not undermine law
enforcement interests because a bank
still must take reasonable and prudent
steps to assure itself that a person is, in
fact, a payroll customer, before utilizing
that specific exemption.23

As aresult of substituting the term
“frequently” for “regularly” in the
context of the payroll customer
exemption, FinCEN'’s prior
interpretation of the term “‘frequently”
used in the non-listed business
exemption to mean five or more times
a year would equally apply to
exemption determinations in the payroll
customer context. This change is
intended to harmonize the exemption
standard for payroll customers and non-
listed businesses to a single bright-line
test that will provide greater ease of
application and promote full use of the
exemption for payroll customers.

As stated in the December 2008
rulemaking, allowing banks to exempt a
Phase II customer after it has conducted
five or more reportable cash transactions
per year should make it easier for banks
to exempt customers that conduct
seasonal business, whether as a non-
listed business or as a payroll
customer.24 Thus, assuming the other
prerequisites are met, a bank could
exempt the currency transactions of a
payroll customer if the customer
withdraws currency five or more times
a year in order to pay its employees.

III. Notice and Comment Under the
Administrative Procedure Act

The Administrative Procedure Act
(“APA”) allows an agency to dispense
with notice and comment when it
would be impracticable, unnecessary, or
contrary to the public interest. By
substituting the term “frequently” for
“regularly,” this final rule will make it

22 Simplifying the CTR exemption process is
consistent with the recommendations in the 2008
report issued by the U.S. Government
Accountability Office (“GAQ”) suggesting a variety
of ways to improve the CTR exemption process. See
“Bank Secrecy Act: Increased Use of Exemption
Provisions Could Reduce Currency Transaction
Reporting While Maintaining Usefulness to Law
Enforcement Efforts” GAO-08-355 (GAO:
Washington, DC: Feb. 21, 2008).

23 See 31 CFR 1020.315(d) and 1020.315(e).

2473 FR 74014 (Dec. 5, 2008).

easier for banks to apply the exemption
standard to their payroll customers and
promote fuller use of the exemption for
these customers. Consequently, this will
result in a foreseeable reduction of the
compliance burden on banks by
eliminating the need to otherwise file a
currency transaction report and perform
the recordkeeping requirements that go
along with such filing. FinCEN believes
that this change to the rule is a desirable
change for impacted banks, does not
adversely impact law enforcement
interests, is otherwise noncontroversial,
and would not generate meaningful
comment. Hence, pursuant to 5 U.S.C.
553(b), FinCEN finds that notice and
comment is unnecessary. For the same
reasons, this final rule is effective upon
publication pursuant to 5 U.S.C.
553(d)(1) and (3).

IV. Paperwork Reduction Act

This regulation is being issued
without prior notice and public
comment pursuant to the APA (5 U.S.C.
553). For this reason, the collection of
information contained in this regulation
has been reviewed under the
requirements of the Paperwork
Reduction Act (44 U.S.C. 3507(j)) and
approved by the Office of Management
and Budget (OMB) under control
number 1506—-0004. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a valid
control number assigned by OMB.

V. Regulatory Flexibility Act

Because no notice of proposed
rulemaking is required by the APA (5
U.S.C. 551 et seq.), or by any other
statute, this document is not subject to
the provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).

VI. Executive Orders 13563 and 12866

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. It has been
determined that the final rule is neither
an economically significant regulatory
action nor a significant regulatory action
for purposes of Executive Orders 13563
and 12866.



33640

Federal Register/Vol. 77, No. 110/ Thursday, June 7, 2012/Rules and Regulations

VII. Unfunded Mandates Act of 1995
Statement

Because no notice of proposed
rulemaking is required by the APA (5
U.S.C. 551 et seq.), or by any other
statute, FinCEN has determined that it
is not required to prepare a written
statement under section 202 of the
Unfunded Mandates Reform Act of
1995, Public Law 104—4 (March 22,
1995).

List of Subjects in 31 CFR Part 1020

Administrative practice and
procedure, Banks, Banking, Currency,
Foreign banking, Foreign currencies,
Gambling, Investigations, Penalties,
Reporting and recordkeeping
requirements, Terrorism.

Authority and Issuance

For the reasons set forth in the
preamble, part 1020 of title 31 of the
Code of Federal Regulations is amended
as follows:

PART 1020—RULE FOR BANKS

m 1. The authority citation for part 1010
continues to read as follows:

Authority: 12 U.S.C. 1829b and 1951-1959;
31 U.S.C. 5311-5314, 5316-5332; title III,
section 314, Pub. L. 107-56, 115 Stat. 307.
m 2. Section 1020.315(b)(7)(ii) is
amended by removing the word
“regularly’”” and adding the word
“frequently” in its place.

Dated: June 1, 2012.

James H. Freis, Jr.,

Director, Financial Crimes Enforcement
Network.

[FR Doc. 2012-13781 Filed 6-6-12; 8:45 am]
BILLING CODE 4810-02-P

POSTAL SERVICE
39 CFR Part 20

International Service Change—Timor-
Leste

AGENCY: Postal Service™,
ACTION: Final rule.

SUMMARY: At the request of the
Democratic Republic of Timor-Leste, the
Postal Service is adding this country to
Mailing Standards of the United States
Postal Service, International Mail
Manual (IMM®), to reflect Timor-Leste’s
independence from Indonesia, and its
joining the Universal Postal Union as a
separate member country.

DATES: Effective date: June 24, 2012.

FOR FURTHER INFORMATION CONTACT: Rick
Klutts at 813-877-0372.

SUPPLEMENTARY INFORMATION: The
United States Postal Service® gives
notice that, on May 7, 2012, the Postal
Service filed with the Postal Regulatory
Commission a notice of a minor
classification change to add the
Democratic Republic of Timor-Leste
(Timor-Leste) to the Mail Classification
Schedule (MCS). The Commission
concurred with the notice in its Order
No. 1351, issued on May 23, 2012.
Documents are available at
www.pre.gov, Docket No. MC2012-17.
Consequently, the Postal Service will
revise IMM sections 213.5, 243.1,
292.452, 293.452, the Index of Countries
and Localities, the Country Price Groups
and Weight Limits, and the Individual
Country Listings to add a listing for the
Democratic Republic of Timor-Leste
(Timor-Leste).

List of Subjects in 39 CFR Part 20
Foreign relations, International postal

services.

Accordingly, 39 CFR part 20 is
amended as follows:

PART 20—[AMENDED]

m 1. The authority citation for 39 CFR
Part 20 continues to read as follows:

Authority: 5 U.S.C. 552(a); 13 U.S.C. 301—
307; 18 U.S.C. 1692-1737; 39 U.S.C. 101,
401, 403, 404, 407, 414, 416, 3001-3011,
3201-3219, 3403-3406, 3621, 3622, 3626,
3632, 3633, and 5001.

m 2. Revise the following sections of
Mailing Standards of the United States
Postal Service, International Mail
Manual (IMM), as follows:

* * * * *

Mailing Standards of the United States
Postal Service, International Mail
Manual (IMM)

* * * * *

2 Conditions for Mailing

* * * * *

210 Global Express Guaranteed

* * * * *

213 Prices and Postage Payment
Methods

* * * * *

213.5 Destinating Countries and Price
Groups

* * * * *

Exhibit 213.5

Destinating Countries and Price Groups

[Insert a listing for Timor-Leste to
read as follows:]

GXG Price
Country group
Timor-Leste, Democratic Re-
public Of ... 6

* * * * *

240 First-Class Mail International

* * * * *

243 Prices and Postage Payment
Methods

243.1 Prices

* * * * *

243.13 Destinating Countries and
Price Groups

* * * * *

Exhibit 243.13

First-Class Mail International Price
Groups

[Insert a listing for Timor-Leste to
read as follows:]

Price
Country group
Timor-Leste, Democratic Re-
public Of ....oooviiiiiiieees 6

* * * * *

290 Commercial Services

* * * * *

292 International Priority Airmail
(IPA) Service

* * * * *

292.4

* * * * *

Mail Preparation

292.45 Sortation

* * * * *

292.452 Presorted Mail—Direct
Country Bundle Label

* * * * *

Exhibit 292.452

IPA Country Price Groups and Foreign
Exchange Offices of Exchange Codes

[Insert a listing for Timor-Leste to
read as follows:]


http://www.prc.gov

Federal Register/Vol. 77, No. 110/ Thursday, June 7, 2012/Rules and Regulations 33641
Country labeling name Foreign office of exchange code Price group
Timor-Leste, Democratic RepUbIiC Of ... DIL s 14

* * * * *

293 International Surface Air Lift
(ISAL) Service

* * * * *

293.45 Sortation

* * * * *

293.452 Presorted Mail—Direct

Exhibit 293.452

ISAL Country Price Groups and
Foreign Office of Exchange Codes

Country Bundle Label [Insert a listing for Timor-Leste to
293.4 Mail Preparation * * * * * read as follows:]
* * * * *
Country labeling name Foreign office of exchange code Price group
Timor-Leste, Democratic RepubliC Of ........c..oiiiiiiii e DIL e 14
* * * * *

Index of Countries and Localities
* * * * *

[Revise the current listing for “East
Timor (Indonesia)” to read “East Timor

(Timor-Leste)”. In addition insert a
listing for the new country “Timor-
Leste”]

* * * *

Country Price Groups and Weight
Limits

[Insert a listing for Timor-Leste to
read as follows:]

Global Express

Express Mail International

Priority Mail International 1

First-Class Mail

Guaranteed International
Country
: Max. wt. : Max. wt.

Price group Mag-s‘gvt- Price group (Ibs.) Price group (Ibs.) Price group ('X'Zasx /}’gts-z)

Timor-Leste, Democratic
Republic Of .........cccoueuee. 6 70 n/a n/a 6 44 6 3.5/4

* * * * * Restrictions PS Form 2976—A inside 2976-E
Individual Country Listings No list furnished. (envelope)
* * * * * Observations Global Express Guaranteed (210) Price

[Insert an individual country listing in
alphabetical order for Timor-Leste,
Democratic Republic of, to read as
follows:]
*

* * * *
Country Conditions for Mailing
Timor-Leste, Democratic Republic of
Prohibitions (130)
No list furnished.

None

Customs Forms Required (123)

First-Class Mail International Items
and Priority Mail International Flat
Rate

Envelopes and Small Flat Rate Priced
Boxes:

PS Form 2976 (see 123.61)

Priority Mail International parcels:

Group 6

Refer to Notice 123, Price List, for the appli-
cable retail, commercial base, or commer-
cial plus price.

Weight Limit: 70 Ibs.

Insurance (212.5)

Insured
amount Fee Insured amount not over Fee
not over
$100 ........ No Fee For document reconstruction insurance or non-document insurance coverage above $800, add $1.00 per $100 or
$200 ........ $1.00 fraction thereof, up to a maximum of $2,499 per shipment.
$300 ........ 2.00
$400 ........ 3.00
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Insured
amount Fee Insured amount not over Fee
not over
$500 ........ 4.00
$600 ........ 5.00
$700 ........ 6.00
$800 ........ 7.00 | $2,499 MAX ..eiiviiiiieiie ettt et et $24.00

Value Limit (212.1)

The maximum value of a GXG
shipment to this country is $2,499 or a
lesser amount if limited by content or
value.

Size Limits (211.22)

The surface area of the address side of
the item to be mailed must be large
enough to completely contain the Global
Express Guaranteed Air Waybill/
Shipping Invoice (shipping label),
postage, endorsement, and any
applicable markings. The shipping label
is approximately 5.5 inches high and 9.5
inches long.

Maximum length: 46 inches

Maximum width: 35 inches

Maximum height: 46 inches

Maximum length and girth combined:
108 inches

General Conditions for Mailing

See Publication 141, Global Express
Guaranteed Service Guide, for
information about areas served in the
destination country, allowable contents,
packaging and labeling requirements,
tracking and tracing, service standards,
and other conditions for mailing.

Express Mail International (220)
Not Available

Priority Mail International (230) Price
Group 6

Refer to Notice 123, Price List, for the appli-
cable retail, commercial base, or commer-
cial plus price.

Weight Limit: 44 Ibs.

Note: Ordinary Priority Mail International
includes indemnity at no cost based on
weight. (See 230.)

Priority Mail International—Flat Rate

Flat Rate Envelopes or Small Flat Rate
Priced Boxes: The maximum weight is
4 pounds. Refer to Notice 123, Price
List, for the applicable retail,
commercial base, or commercial plus
price.

Flat Rate Boxes—Medium and Large:
The maximum weight is 20 pounds, or
the limit set by the individual country,
whichever is less. Refer to Notice 123,
Price List, for the retail, commercial
base, or commercial plus price.

Insurance (232.92)
NOT Available

Size Limits (231.22)

Maximum length: 42 inches
Maximum length and girth combined:
79 inches

First-Class Mail International (240)
Price Group 6

For the prices and maximum weights
for letters, large envelopes (flats),
packages (small packets), and postcards,
see Notice 123, Price List.

Size Limits

Letters: See 241.212

Postcards: See 241.221

Large Envelopes (Flats): See 241.232

Packages (Small Packets): See 241.242
and 241.243

Airmail M-Bags (260)—

Direct Sack to One Addressee Price
Group 6

Refer to Notice 123, Price List, for the appli-
cable retail, commercial base, or commer-
cial plus price.

Weight Limit: 66 Ibs.

Matter for the Blind (270)

Free when sent as First-Class Mail
International, including Priority Mail
International Flat Rate Envelopes and
Small Flat Rate Priced Boxes. Weight
limit: 4 pounds.

Free when sent as Priority Mail
International. Weight limit: 15 pounds.

Extra Services
Certificate of Mailing (313)

Individual Pieces ........ccccceveerneenen. Fee
Individual article (PS Form 3817) $1.15
Firm mailing books (PS Form

3877), per article listed (min-

imMumM 3) o 0.44
Duplicate copy of PS Form 3817

or PS Form 3877 (per page) ... 1.15

Bulk Quantities ........c.cccooerverennenne. Fee

First 1,000 pieces (or fraction

thereof) ..o 6.70
Each additional 1,000 pieces (or

fraction thereof) ........cccccoveeeene 0.80
Duplicate copy of PS Form 3606 1.15

COD and Certified
NOT for International Mail

International Business Reply Service
(382)

Fee: Envelopes up to 2 ounces $1.50;
Cards $1.00

International Postal Money Order (371)
NOT Available

International Reply Coupons (381)
Fee: $2.20

Registered Mail (330)

Fee: $11.75

Maximum Indemnity: $47.33

Available for First-Class Mail
International, including postcards and
Flat Rate Envelopes and Small Flat Rate
Priced Boxes, and matter for the blind
or other physically handicapped
persons. Not applicable to M-bags.

Restricted Delivery (350)

Fee: $4.55
Available for Registered Mail with a

return receipt.
Endorsements: A remettre en main

propre.
Return Receipt (340)

Fee: $2.35
Available for Registered Mail only.
* * * * *

Stanley F. Mires,

Attorney, Legal Policy & Legislative Advice.
[FR Doc. 2012-13637 Filed 6—-6-12; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 51 and 52
[EPA-HQ-OAR-2011-0729; FRL-9672-9]
RIN 2060-AR05

Regional Haze: Revisions to
Provisions Governing Alternatives to
Source-Specific Best Available Retrofit
Technology (BART) Determinations,
Limited SIP Disapprovals, and Federal
Implementation Plans

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is finalizing
revisions to our rules pertaining to the
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regional haze program. In this action,
the EPA is finalizing our finding that the
trading programs in the Transport Rule,
also known as the Cross-State Air
Pollution Rule (CSAPR), achieve greater
reasonable progress towards the
national goal of achieving natural
visibility conditions in Class I areas
than source-specific Best Available
Retrofit Technology (BART) in those
states covered by the Transport Rule. In
this action, the EPA is also finalizing a
limited disapproval of the regional haze
State Implementation Plans (SIPs) that
have been submitted by Alabama,
Georgia, Indiana, Iowa, Louisiana,
Michigan, Mississippi, Missouri, North
Carolina, Ohio, Pennsylvania, South
Carolina, Virginia and Texas because
these states relied on requirements of
the Clean Air Interstate Rule (CAIR) to
satisfy certain regional haze
requirements. To address deficiencies in
CAIR-dependent regional haze SIPs, in
this action the EPA is promulgating
Federal Implementation Plans (FIPs) to
replace reliance on CAIR with reliance
on the Transport Rule in the regional
haze SIPs of Georgia, Indiana, Iowa,
Kentucky, Michigan, Missouri, Ohio,
Pennsylvania, South Carolina,
Tennessee, Virginia and West Virginia.

DATES: This final rule is effective on
August 6, 2012.

ADDRESSES: Docket. The EPA has
established a docket for this action
under docket ID No. EPA-HQ-OAR-
2011-0729. All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., confidential business
information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Air and Radiation Docket and
Information Center, EPA/DC, EPA West
Building, Room 3334, 1301 Constitution
Ave. NW., Washington, DC The Public
Reading Room is open from 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number for the Public Reading Room is
(202) 566—1744, and the telephone
number for the Air Docket is (202) 566—
1742.

FOR FURTHER INFORMATION CONTACT: Ms.
Martha Keating, Office of Air Quality

Planning and Standards, Air Quality
Policy Division, Mail code C539-04,
Research Triangle Park, NC 27711,
telephone (919) 541-9407; fax number:
919-541-0824; email address:

keating. martha@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

This action affects state and local air
pollution control agencies located
within the geographic areas covered by
the Transport Rule ! and whose regional
haze SIP relied on CAIR 2 as an
alternative to BART for sulfur dioxide
(SO;) and/or nitrogen oxide (NOx) for
electric generating units (EGUs) subject
to BART requirements, or whose
regional haze SIP relied on the
Transport Rule. Some of the EGUs
located in such geographic areas may
also be affected by this action in that
affected states now have the option of
not requiring such EGUs to meet source-
specific BART emission limits to which
these EGUs otherwise could be subject.

These sources are in the following
groups:

Industry group

SICa

NAICS®

Electric Services

492

221111, 221112, 221113, 221119, 221121, 221122

aStandard Industrial Classification.

bNorth American Industry Classification System.

B. Where can I get a copy of this
document and other related
information?

In addition to being available in the
docket, an electronic copy of this notice
will be posted at http://www.epa.gov/
ttn/oarpg/new.html under ‘“‘Recent
Actions.”

C. How is this notice organized?

The information presented in this
notice is organized as follows:

I. General Information
A. Does this action apply to me?
B. Where can I get a copy of this document
and other related information?
C. How is this notice organized?

II. Background and General Legal
Considerations for the EPA’s Final
Action

A. Background

1. Criteria for Developing an Alternative
Program to BART

2. What is the relationship between BART
and CAIR?

1 See Federal Implementation Plans to Reduce
Interstate Transport of Fine Particulate Matter and
Ozone, 76 FR 48208 (August 8, 2011).

w

. Remand of CAIR and Implications for
State Regional Haze Implementation
Plans

4. The Transport Rule and Regional Haze

SIPs

B. Summary of the EPA Responses to
General and Legal Issues Raised in
Public Comments

. Authority for an Alternative Trading

Program

Effect of the Transport Rule Stay

Rationale for Disapproval of SIPs Based

on CAIR

4. The Relationship Between a Better-
Than-BART Determination and
Reasonable Progress
III. Technical Analysis Supporting the
Determination of the Transport Rule as
an Alternative to BART
A. What analysis did we rely on for our
proposed determination?
1. Application of the Two-Pronged Test
2. Identification of Affected Class I Areas
3. Control Scenarios Examined
4. Emission Projections
5. Air Quality Modeling Results
B. Summary of the EPA Responses to
Comments on the Technical Analysis

=

w N

2 See Rule to Reduce Interstate Transport of Fine

Particulate Matter and Ozone (Clean Air Interstate
Rule); Revisions to Acid Rain Program; Revisions to

1. Comments Related to the Emissions
Scenarios Used in the EPA’s Analysis
2. Identification of Affected Class I Areas
3. Ozone Season-Only Transport Rule
States
4. Comments Asserting That the EPA
Needs To Re-Do the Analysis
IV. Reasonably Attributable Visibility
Impairment (RAVI)
A. What did the EPA propose?
B. Public Comments Related to RAVI
C. Final Action on RAVI
V. Limited Disapproval of Certain States’
Regional Haze SIPs
A. What did the EPA propose?
B. Public Comments Related to Limited
Disapprovals
C. Final Action on Limited Disapprovals
VL. FIPs
A. What did the EPA propose?
B. Public Comments on Proposed FIPs
C. Final Action on FIPs
VII. Regulatory Text
A. What did the EPA propose?

B. Clarification of Final Regulatory Text
VIIL Statutory and Executive Order Review
A. Executive Order 12866: Regulatory

Planning and Review and Executive

the NOx SIP Call; Final Rule, 70 FR 25162 (May 12,
2005).


http://www.epa.gov/ttn/oarpg/new.html
http://www.epa.gov/ttn/oarpg/new.html
mailto:keating.martha@epa.gov
http://www.regulations.gov
http://www.regulations.gov
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Order 13563: Improving Regulation and
Regulatory Review
B. Paperwork Reduction Act
C. Regulatory Flexibility Act
D. Unfunded Mandates Reform Act
E. Executive Order 13132: Federalism
F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks
H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use
. National Technology Transfer and
Advancement Act
. Executive Order 12898: Federal Actions
To Address Environmental Justice in
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Populations
K. Congressional Review Act
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II. Background and General Legal
Considerations for the EPA’s Final
Action

A. Background

Section 169A(b)(2)(A) of the CAA
requires states to revise their SIPs to
contain such measures as may be
necessary to make reasonable progress
towards the natural visibility goal,
including a requirement that certain
categories of existing major stationary
sources built between 1962 and 1977
procure, install, and operate BART as
determined by the state.? Under the
Regional Haze Rule, states are directed
to conduct BART determinations for
such “BART-eligible” sources that may
be anticipated to cause or contribute to
any visibility impairment in a Class I
area. Rather than requiring source-
specific BART controls, states also have
the flexibility to adopt an emissions
trading program or other alternative
program as long as the alternative
provides greater reasonable progress
towards improving visibility than
BART. 40 CFR 51.308(¢e)(2). The EPA
provided states with this flexibility in
the Regional Haze Rule, adopted in
1999, and further refined the criteria for
assessing whether an alternative
program provides for greater reasonable
progress in three subsequent
rulemakings. 64 FR 35714 (July 1, 1999);
70 FR 39104 (July 6, 2005); 71 FR 60612
(October 13, 2006). These criteria are
described below.

1. Criteria for Developing an Alternative
Program to BART

Specific criteria for determining if an
alternative measure achieves greater

3 The preamble to the proposed rule provides
additional background on the visibility
requirements of the Clean Air Act and the EPA’s
Regional Haze Rule. 76 FR 82221-22.

reasonable progress than source-specific
BART are set out in the Regional Haze
Rule at §51.308(e)(3).4 The ‘‘better-than-
BART” test may be satisfied as follows:
If the distribution of emissions is not
substantially different than under
BART, and the alternative measure
results in greater emission reductions,
then the alternative measure may be
deemed to achieve greater reasonable
progress. If the distribution of emissions
is significantly different, then states are
directed to conduct an air quality
modeling study to determine differences
in visibility between BART and the
alternative program for each impacted
Class I area for the worst and best 20
percent of days.? A test with the
following two criteria (the “two-pronged
visibility test”’) would demonstrate
‘“‘greater reasonable progress”” under the
alternative program if both prongs of the
test are met:
—Visibility does not decline in any
Class I area,® and
—There is an overall improvement in
visibility, determined by comparing
the average differences between BART
and the alternative over all affected
Class I areas.

2. What is the relationship between
BART and CAIR?

In May 2005, the EPA published
CAIR, which required 28 states and the
District of Columbia to reduce emissions
of SO, and NOx that significantly
contribute to, or interfere with
maintenance of, the 1997 national
ambient air quality standards (NAAQS)
for fine particulates and/or ozone in any
downwind state. The CAIR established
emission budgets for SO, and NOx for
states that contribute significantly to
nonattainment in downwind states and
required the significantly contributing
states to submit SIP revisions that
implemented these budgets. Because
such SIP revisions were already
overdue, the EPA subsequently

4The Regional Haze Rule also allows for a
demonstration that an alternative program provides
for greater reasonable progress to be based on the
clear weight of evidence. 40 CFR 51.308(e)(2)(E).
We concluded that a more general test may be
appropriate in certain circumstances, such as
where, for example, technical or data limitations
limit the ability of a state (or the EPA) to undertake
a robust comparison using the test set out in 40 CFR
51.308(e)(3).

5 While the Regional Haze Rule directs the state
to conduct the air quality modeling study, as
described in section III.C.2, the EPA itself
conducted such a study for CAIR and through a
notice-and-comment rulemaking codified the
conclusion that the stated criteria were met by
adding specific provisions allowing the use of CAIR
in lieu of source-specific BART. We have now done
the same for the Transport Rule.

6 The “decline” is relative to modeled future
baseline visibility conditions in the absence of any
BART or alternative program control requirements.

promulgated CAIR FIPs for the affected
states establishing cap and trade
programs for EGUs with opt-in
provisions for other sources. States had
the flexibility to subsequently adopt SIP
revisions mirroring CAIR requirements
or otherwise providing emission
reductions sufficient to address
emissions that significantly contribute
to nonattainment or interfere with
maintenance of the NAAQS in other
states. Many affected states adopted
CAIR-mirroring SIPs, while others chose
to remain under CAIR FIPs.

As noted above, the Regional Haze
Rule allows states to implement an
alternative program in lieu of BART so
long as the alternative program has been
demonstrated to achieve greater
reasonable progress toward the national
visibility goal than would BART. The
EPA made just such a demonstration for
CAIR in revisions to the regional haze
program made in 2005. 70 FR 39104. In
those revisions, we amended our
regulations to provide that states
participating in the CAIR cap-and-trade
programs under 40 CFR part 96
pursuant to an EPA-approved CAIR SIP
or states that remain subject to a CAIR
FIP in 40 CFR part 97 need not require
affected BART-eligible EGUs to install,
operate and maintain BART for
emissions of SO, and NOx. 40 CFR
51.308(e)(4).

As a result of our determination that
CAIR was “better-than-BART,” a
number of states in the CAIR region,
fully consistent with our regulations,
relied on the CAIR cap-and-trade
programs as an alternative to BART for
EGU emissions of SO, and NOx in
designing their regional haze
implementation plans. These states also
relied on CAIR as an element of a long-
term strategy for achieving their
reasonable progress goals for their
regional haze programs.

3. Remand of CAIR and Implications for
State Regional Haze Implementation
Plans

Following our determination in 2005
that CAIR was “‘better-than-BART,” the
D.C. Circuit Court ruled on several
petitions for review challenging CAIR
on various grounds. As a result of this
litigation, the D.C. Circuit Court
remanded CAIR to the EPA but later
decided not to vacate the rule.” The
court thereby left CAIR and CAIR FIPs
in place in order to “temporarily
preserve the environmental values
covered by CAIR” until the EPA
replaced it with a rule consistent with
the court’s opinion. 550 F.3d at 1178.

7 See North Carolina v. EPA, 531 F.3d 896;
modified by 550 F.3d 1176 (D.C. Cir. 2008).
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On August 8, 2011, EPA promulgated
the Transport Rule, which was to
replace CAIR.8 As promulgated, the
Transport Rule would have addressed
emissions in 2012 and later years and
would have left the requirements of
CAIR and the CAIR FIPs in place to
address emissions through the end of
2011. The D.C. Circuit, however, on
December 30, 2011, stayed the
Transport Rule (including the
provisions that would have sunset CAIR
and the CAIR FIPs) and instructed the
EPA to continue to administer CAIR
pending the outcome of the court’s
decision on the petitions for review
challenging the Transport Rule. EME
Homer City v. EPA, No. 11-1302
(Order).

Many states relied on CAIR as an
alternative to BART for SO, and NOx for
subject EGUs, as allowed under the
then-current BART provisions at 40 CFR
51.308(e)(4). These states also relied on
the improvement in visibility expected
to result from controls planned or
already installed on sources in order to
meet CAIR provisions in developing
their long-term visibility strategy. In
addition, many states relied upon their
own CAIR SIPs or the CAIR FIPs for
their states as legal justification for these
planned controls and consequently did
not include separate enforceable
measures in their long-term strategies (a
required element of a regional haze SIP
submission) to ensure these EGU
reductions. These states also submitted
demonstrations showing that no
additional controls on EGUs beyond
CAIR would be reasonable for the first
10-year implementation period of the
regional haze program.

In summary, many of the states in the
CAIR-affected region have based a
number of required elements of their
regional haze programs on CAIR.
However, as CAIR has been remanded
and only remains in place temporarily,
we cannot fully approve these regional
haze SIP revisions that have relied on
the now-temporary reductions from
CAIR. Although CAIR is currently in
effect as a result of the December 30,
2011 Order by the U.S. Court of Appeals
for the D.C. Circuit staying the
Transport Rule, this does not affect the
substance of the D.C. Circuit’s ruling in
2008 remanding CAIR to the EPA.

4. The Transport Rule and Regional
Haze SIPs

The Transport Rule as promulgated
would establish Transport Rule trading
programs to replace the CAIR trading

8 See Federal Implementation Plans to Reduce
Interstate Transport of Fine Particulate Matter and
Ozone. 76 FR 48208.

programs and would sunset the
requirements of CAIR and the CAIR
FIPs. The Transport Rule, as
promulgated, requires 28 states in the
eastern half of the United States to
significantly improve air quality by
reducing EGU SO, and NOx emissions
that cross state lines and significantly
contribute to ground-level ozone and/or
fine particle pollution in other states.
The rule allows allowance trading
among covered sources, utilizing an
allowance market infrastructure
modeled after existing allowance
trading programs. The Transport Rule
allows sources to trade emissions
allowances with other sources within
the same program (e.g., ozone season
NOx) in the same or different states,
while firmly constraining any emissions
shifting that may occur by establishing
an emission ceiling for each state.

In our proposal, we described a
technical analysis that we conducted to
determine whether compliance with the
Transport Rule would satisfy regional
haze BART-related requirements. This
technical analysis is the basis of this
final action in which we are finalizing
our determination that the Transport
Rule achieves greater reasonable
progress towards the national goal of
achieving natural visibility conditions
than source-specific BART. For this
final rule, an updated sensitivity
analysis was conducted to account for
subsequent revisions to certain state
budgets in the Transport Rule. This
analysis is described in section II.B.4 of
this notice.

B. Summary of the EPA Response to
General and Legal Issues Raised in
Public Comments

The EPA has based its determination
that the Transport Rule will achieve
greater reasonable progress than BART
on the approach used by the EPA in
evaluating whether a similar program,
CAIR, would satisfy the regional haze
BART-related requirements. As noted
above, the Regional Haze Rule,
promulgated in 1999, provides states
with the flexibility to adopt an
emissions trading program rather than
requiring source-by-source BART. 40
CFR 51.308(e)(2). Some commenters
supported our general approach and
agreed that the Transport Rule will
provide for greater reasonable progress.
Other commenters, however, disagreed
with our conclusion that the Transport
Rule can be used as an alternative to
BART. These commenters argued that
we lack authority to make such a
determination and that we cannot rely
on the Transport Rule because of the
current stay of that rule, and that the
Transport Rule does not meet the

necessary regulatory requirements for an
alternative program in lieu of BART.
Some commenters argued that we could
not conclude that the Transport Rule
provides for greater reasonable progress
without considering each state’s
reasonable progress goals. Other
commenters took the position that we
should fully approve the regional haze
SIPs that relied on CAIR to satisfy
certain regional haze requirements and
that our proposed limited disapproval of
the regional haze SIPs was unnecessary.

1. Authority for an Alternative Trading
Program

As described above, in 2005 (70 FR
39104) the EPA amended its Regional
Haze Rule to provide that states
participating in the CAIR cap-and-trade
programs need not require affected
BART-eligible EGUs to install, operate
and maintain BART for emissions of
SO, and NOx. 40 CFR 51.308(e)(4). As
EPA noted in explaining its reasons for
adopting this approach, “[nothing] in
the CAA or relevant case law prohibits
a State from considering emissions
reductions required to meet other CAA
requirements when determining
whether source-by-source BART
controls are necessary to make
reasonable progress. Whatever the origin
of the emission reduction requirement,
the relevant question for BART
purposes is whether the alternative
program makes greater reasonable
progress.” 70 FR at 39143.

The EPA’s authority to establish non-
BART alternatives in the regional haze
program and the specific methodology
outlined above for assessing such
alternatives have been previously
challenged and upheld by the D.C.
Circuit. In the first case challenging the
provisions in the Regional Haze Rule
allowing for states to adopt alternative
programs in lieu of BART, the court
affirmed our interpretation of CAA
section 169A(b)(2) as allowing for
alternatives to BART where those
alternatives will result in greater
reasonable progress than BART. Center
for Energy and Economic Development
v. EPA, 398 F.3d 653, 660 (D.C. Cir.
2005) (“CEED”) (finding reasonable the
EPA’s interpretation of CAA section
169(a)(2) as requiring BART only as
necessary to make reasonable progress).
In the second case, Utility Air
Regulatory Group v. EPA, 471 F.3d 1333
(D.C. Cir. 2006) (“UARG”), the court
specifically upheld our determination
that states could rely on CAIR as an
alternative program to BART for EGUs
in the CAIR-affected states. The court
concluded that the EPA’s two-pronged
test for determining whether an
alternative program achieves greater
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reasonable progress was a reasonable
one and also agreed with EPA that
nothing in the CAA required the EPA to
“impose a separate technology mandate
for sources whose emissions affect Class
I areas, rather than piggy-backing on
solutions devised under other statutory
categories, where such solutions meet
the statutory requirements.” Id. at 1340.

Notwithstanding the decisions of the
D.C. Circuit, several commenters argued
that the plain language of the CAA
precludes the EPA from allowing an
alternative to BART. In their comments,
these groups claimed that there is no
statutory authority to exempt a source
from BART, except as provided for in
CAA section 169A(c). Under the
interpretation of the CAA urged by these
commenters, BART must be required at
each BART source that causes or
contributes to visibility impairment at
any Class I area. The commenters point
to recent decisions post-dating CEED
and UARG in support of their
arguments.

The commenters’ arguments that the
plain language of the CAA precludes
reliance on the Transport Rule to satisfy
the BART requirements were raised in
UARG v. EPA and rejected by the D.C.
Circuit when it denied the petitions for
review of the EPA’s determination that
CAIR provided for greater reasonable
progress than BART. While the
commenter argues that the court’s
decision “has been undermined by
subsequent D.C. Circuit decisions,” we
disagree. The decisions cited by the
commenter, North Carolina v. EPA, 531
F.3d 896, 906—08 (D.C. Cir. 2008) and
NRDC v. EPA, 571 F.3d 1245, 1255-58
(D.C. Cir. 2009) address the
requirements of sections
110(a)(2)(D)(i)(I) and 172(c)(1),
respectively. Given the differences
between the language of these statutory
provisions and that of section
169A(b)(2), the courts’ interpretation of
these other provisions of the CAA do
not undermine the two previous rulings
of the D.C. Circuit interpreting the
visibility provisions of the Act.
Similarly, the Supreme Court’s
conclusions in Massachusetts v. EPA,
549 U.S. 497, 528-29 (2007) regarding
the meanings of “‘each” and “any” do
not conflict with or impact the EPA’s
reading of section 169A(b)(2) of the
CAA or the D.C. Circuit’s conclusion
that the agency’s interpretation of the
statute is a reasonable one. As the CEED
court explained, the EPA interprets this
provision to mean that “each SIP’s
‘emission limits, schedules of
compliance, and other measures’ must
‘include’ BART only ‘as may be
necessary to make reasonable progress
toward’ national visibility goals.”” 398

F.3d 653, quoting 42 U.S.C. 7491(b)(2);
see also Central Arizona Water
Conservation District v. EPA, 990 F.2d
1531, 1543 (9th Cir. 1993) (upholding
the same interpretation of section
169A(b)(2)). We do not agree, therefore,
that the EPA’s regulations allowing for
the adoption of a trading program that
provides for greater reasonable progress
than BART in place of source-specific
BART are inconsistent with the CAA.

These commenters also argue that the
EPA can exempt sources from BART
only if the EPA complies with the

requirements of CAA section 169A(c)(1).

This provision of the CAA allows the
EPA to exempt a source from the BART
requirements, by rule, upon a
determination that the source is not
reasonably anticipated to cause or
contribute to significant visibility
impairment. As the commenters note,
the appropriate Federal Land
Manager(s) must agree with the
exemption before it can go into effect.

We do not agree that the provisions
governing exemptions to BART apply to
our determination that the Transport
Rule will make greater reasonable
progress than BART. Section 169A(b)(2)
of the CAA requires each visibility SIP
to contain “such emission limits,
schedules of compliance and other
measures as may be necessary to make
reasonable progress toward the national
goal * * *including * * *a
requirement that [certain major
stationary sources] * * * procure,
install, and operate * * * [BART].”
Based on this language, in 1999, the
EPA concluded that if an alternative
program can be shown to make greater
reasonable progress toward eliminating
or reducing visibility impairment, then
installing BART for the purpose of
making reasonable progress toward the
national goal is no longer necessary.
This interpretation of the visibility
provisions of the CAA has been upheld
three times by the courts, as noted
above.

We also received comments arguing
that the EPA cannot rely on the
Transport Rule as an alternative to
BART because the emission reductions
do not meet the requirement of 40 CFR
51.308(e)(2)(iv) which provides that
“the emission reductions resulting from
the emissions trading program * * *
will be surplus to those reductions
resulting from measures adopted to
meet requirements of the CAA as of the
baseline date of the SIP.”

We do not agree with the comments
that the emissions reductions resulting
from the Transport Rule must be
“surplus to those measures adopted to
meet requirements of the CAA as of the
baseline date of the SIP.” We note that

the requirements of 40 CFR 51.308(e)(2)
are not directly applicable to this action,
as the special provisions in the Regional
Haze Rule addressing the Transport
Rule are codified at 40 CFR 51.308(e)(4).
Nonetheless, our determination that the
Transport Rule will result in greater
visibility improvement than BART is
fully consistent with the requirement in
40 CFR 51.308(e)(2)(iv). In promulgating
the Regional Haze Rule in 1999, the EPA
explained that the “baseline date of the
SIP” in this context means “‘the date of
the emissions inventories on which the
SIP relies,” 64 FR 35742, which is
“defined as 2002 for regional haze
purposes,” 70 FR 39143. Any measure
adopted after 2002 is accordingly
“surplus” under 40 CFR
51.308(e)(2)(iv). This is consistent with
the discussion in the preamble to the
1999 Regional Haze Rule indicating that
the regional haze program ““is being
promulgated in a manner that facilitates
integration of emission management
strategies for regional haze with the
implementation of programs for [the
1997 ozone and PM, 5] NAAQS.” 64 FR
35719. The EPA took this approach in
the Regional Haze Rule to allow
measures needed to attain the then new
NAAQS to be “counted” as making
“reasonable progress” toward the
visibility goal. The Transport Rule was
adopted to help areas come into
attainment with and maintain the 1997
ozone and PM NAAQS, as well as the
2006 24-hour PM, s NAAQS. The EPA
accordingly does not view the
requirement in 40 CFR 51.308(e)(2)(iv)
as limiting our ability to demonstrate
that the Transport Rule reductions are
surplus, as defined in the Regional Haze
Rule.

2. Effect of the Transport Rule Stay

Several commenters contended that
the EPA cannot rely on the Transport
Rule as a BART alternative because
implementation of the rule has been
stayed. These commenters argue that an
alternative program in place of BART
must constitute a “requirement,” and be
enforceable, and that as long as the
Transport Rule is stayed, it cannot
qualify as a “requirement” nor can it be
enforced. These commenters also claim
that because the rule may change if
affirmed only in part, the EPA cannot
find that the Transport Rule will make
greater reasonable progress than BART.

We do not agree that the EPA cannot
rely on the Transport Rule because of
the stay imposed by the D.C. Circuit. We
base this conclusion on both the
structure of 40 CFR 51.308(e)(4) and on
the long-term focus of our analysis
underlying today’s rule.
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Neither our regulations in 2005
addressing CAIR, nor our regulations in
this rule addressing the Transport Rule,
require states to participate in or
implement these programs or to
otherwise include enforceable measures
in their regional haze SIPs. In 2005,
having determined that CAIR would
provide for greater reasonable progress
toward the national goal than would
BART, the EPA promulgated regulations
providing that a state participating in
one of the CAIR trading programs ‘“‘need
not require” EGUs to put on BART
controls. Similarly, our regulations in
this rule provide that a state subject to
a Transport Rule FIP (or approved
Transport Rule SIP) need not require
BART controls on its EGUs.
Accordingly, today’s regulations
addressing the Transport Rule are not
“requirements” that a state participate
in the interstate transport trading
programs. Similarly, a regional haze SIP
or FIP that relies on 40 CFR 51.308(e)(4)
does not impose enforceable
requirements on EGUs. However, a state
may take advantage of this provision
only if it is subject to an underlying
Transport Rule FIP (or SIP approved as
meeting the requirements of the trading
program). We note that the underlying
Transport Rule FIP or SIP does contain
the applicable requirements that will
ensure that the emissions reductions
from the Transport Rule will occur.

We also note that while the Transport
Rule is not currently enforceable, the air
quality modeling analysis underlying
our determination that the Transport
Rule will provide for greater reasonable
progress than BART is based on a
forward-looking projection of emissions
in 2014. However, any year up until
2018 (the end of the first regional haze
planning period) would have been an
acceptable basis for comparing the two
programs under the Regional Haze Rule.
See 40 CFR 51.308(e)(2)(iii). We
anticipate that requirements addressing
all significant contribution and
interference with maintenance
identified in the Transport Rule will be
implemented prior to 2018.

We do not agree with the comment
that because the Transport Rule is
subject to review by the D.C. Circuit, we
cannot move ahead with our
determination that it provides for
greater reasonable progress than BART.
We do not view the stay imposed by the
D.C. Circuit pending review of the
underlying rule as undermining our
conclusion that the Transport Rule will
have a greater overall positive impact on
visibility than BART both during the
period of the first long-term strategy for
regional haze and going forward into the
future. We recognize, as one commenter

suggests, that we may be obliged to
revisit the regional haze plans that rely
on the Transport Rule if the rule is not
upheld, or if it is remanded and
subsequently revised. However, we do
not consider it appropriate to await the
outcome of the D.C. Circuit’s decision
on the Transport Rule before moving
forward with the regional haze program
as we believe the Transport Rule has a
strong legal basis, and given the judicial
decree requiring the EPA to meet its
statutory obligations to have a FIP or an
approved SIP meeting the Regional Haze
Rule requirements in place for most
states before the end of 2012.

3. Rationale for Disapproval of SIPs
Based on CAIR

We received comments that our
proposed limited disapproval of the
regional haze SIPs that rely on CAIR and
the proposed FIPs is not necessary.
Commenters noted that CAIR remains in
place and that SIPs that rely on CAIR
are fully consistent with our existing
regulations. Some commenters
suggested that we revise the Regional
Haze Rule to allow states to rely on
either CAIR or the Transport Rule to
meet the BART requirements.

While the regional haze program is a
long-term program that requires states to
submit SIPs every 10 years to assure
continued reasonable progress toward
natural background conditions, the
BART requirements or alternatives to
BART must be fully implemented by
2018. The required establishment of
BART limits, or an alternative to BART,
is accordingly undertaken only once.
Although CAIR is currently in place as
a result of the D.C. Circuit’s stay of the
Transport Rule, we do not anticipate
that CAIR will continue in effect
indefinitely. As a result, our
determination that CAIR provides for
greater reasonable progress than BART
is no longer valid. This is because, as a
general matter, any source required to
install BART controls must maintain the
BART control equipment and meet the
BART emission limit established in the
SIP so long as the source continues to
operate. See 40 CFR 51.308(e). As BART
would result in emission reductions
going forward beyond 2018, our
determination that CAIR provides for
greater reasonable progress than BART
was based on the assumption that the
reductions required by CAIR would be
enforceable requirements that would
also apply going forward to 2018 and
beyond. That assumption is no longer
appropriate. We are issuing a limited
disapproval rather than a full
disapproval, however, to allow the
states to rely on the emission reductions

from CAIR for so long as CAIR is in
place.

4. The Relationship Between a Better-
Than-BART Determination and
Reasonable Progress

Each state with a Class I area is
required to set goals for each Class I area
that provide for reasonable progress
towards improving visibility. There
must be one goal for the 20 percent best
visibility days and one goal for the 20
percent worst visibility days. States take
into account a number of factors in
establishing reasonable progress targets,
including in some cases an analysis of
the measures needed to achieve the
“uniform rate of progress” © over the 10-
year period of the SIP and a
determination of the reasonableness of
such measures. 40 CFR 51.308(d)(1).
The Regional Haze Rule does not
mandate specific milestones or rates of
progress, but instead calls for states to
establish goals that provide for
“reasonable progress’’ toward achieving
natural background conditions.

Several commenters argued that our
determination that the Transport Rule
provides for greater reasonable progress
than BART is improper because it
considers BART in isolation, without
reference to the consideration of the
reasonable progress goals in the regional
haze plans. These commenters contend
that BART is critical to the state’s ability
to reach its reasonable progress goals
and that the EPA should have
considered the impact of our proposed
determination in instances where the
states relied on emissions reductions
consistent with presumptive BART to
meet reasonable progress goals.

The EPA disagrees with the argument
that we cannot compare the visibility
improvements from Transport Rule
against those from BART without
considering the reasonable progress
goals of each affected regional haze SIP.
BART is one measure for addressing
visibility impairment, but it is not “the
mandatory vehicle of choice.” CEED,
398 F.3d at 660. As such, BART is not
a required element of the regional haze
SIPs so long as an appropriate
alternative achieves greater reasonable
progress.

The commenters’ suggestion that
reasonable progress goals are defined
and that each regional haze SIP must
accordingly ensure a certain rate of
progress toward natural visibility also
mischaracterizes the regional haze
program. As noted above, the reasonable

9For each Class I area, the uniform rate of
progress is based on the calculation of the steady
rate of improvement in visibility needed to achieve
natural background conditions by 2064.
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progress goals for each Class I area are
set by the states. States, both in and out
of the CAIR region, set their reasonable
progress goals based, in part, on
anticipated reductions in emissions due
to CAIR. In setting reasonable progress
goals, these states estimated future
emissions in 2018 from a number of
sources and source categories, including
emissions from EGUs. For sources in the
CAIR region, states relied on emissions
reductions from CAIR—not BART—to
estimate future EGU emissions. As a
result, source-specific BART across the
CAIR region is clearly not critical to the
states’ ability to meet the goals in their
SIPs. For the small handful of states that
were not subject to CAIR but are now
subject to the Transport Rule, today’s
determination that the Transport Rule
provides for greater reasonable progress
than BART gives those states the
opportunity to consider revising their
regional haze SIPs to substitute
participation in the Transport Rule for
source-specific BART. Whether such a
revision meets the requirements of the
Regional Haze Rule, including the
requirement that a plan include such
measures as may be necessary to make
reasonable progress toward the national
goal, would be addressed in a notice
and comment rulemaking that would
provide an opportunity for review of the
adequacy of such an approach. We
disagree with the commenters’
statement, however, that source-specific
BART as a general matter is necessary
to ensure reasonable progress.

III. Technical Analysis Supporting the
Determination of the Transport Rule as
an Alternative to BART

A. What analysis did we rely on for our
proposed determination?

The technical analysis that the EPA
relied on for our proposed and now
final determination that the Transport
Rule is better than BART is described in
detail in the preamble of the proposed
rule and in the Technical Support
Document (TSD).10 To provide context
for the summary of the public comments
and our responses to them, we are
providing a summary of the technical
analysis in the following sections.

1. Application of the Two-Pronged Test

The two-pronged test for determining
if an alternative program achieves
greater reasonable progress than source-
specific BART is set out in the Regional
Haze Rule at 40 CFR 51.308(¢e)(3). The
underlying purpose of both prongs of
the test is to assess whether visibility at

10 Technical Support Document for
Demonstration of the Transport Rule as a BART
Alternative, Docket EPA-HQ-OAR-2011-0729.

Class I areas would be better with the
alternative program in place than
without it. Under the first prong,
visibility must not decline at any
affected Class I area on either the best
20 percent or the worst 20 percent days
as a result of implementing the
Transport Rule; and, under the second
prong the 20 percent best and 20
percent worst days should be
considered in determining whether the
alternative program under consideration
(in the case of this rulemaking, the
Transport Rule) produces greater
average improvement than source-
specific BART over all affected Class I
areas. Together, these tests ensure that
the alternative program provides for
greater reasonable progress than would
source-specific BART.

In applying the two-pronged test to
the Transport Rule control scenario and
the source-specific BART control
scenario, we used a future (2014)
projected baseline. The 2014 baseline
does not include the Transport Rule,
BART, or CAIR control programs. As
described in the preamble to the
proposed rule, the 2014 baseline allows
a comparison of visibility conditions as
they are expected to be at the time of the
program implementation, but in the
absence of the program. This ensures
that the visibility improvement or
possible degradation is due to the
programs being compared—source-
specific BART and the Transport Rule
alternative—and not to other extrinsic
factors. Also, under the Regional Haze
Rule any program adopted after 2002 is
considered “‘surplus” and eligible to be
counted as all or part of an alternative
program in place of BART.

2. Identification of Affected Class I
Areas

As described above, under the second
prong of the test, the visibility
comparison is over all “affected”” Class
I areas. The EPA added the term
“affected” to clarify that visibility need
not be evaluated nationwide. 71 FR
60620. We considered two approaches
to identify the Class I areas “affected”
by the Transport Rule as an alternative
control program to source-specific
BART. First, we identified 140 Class I
areas represented by 96 Interagency
Monitoring of Protected Visual
Environments (IMPROVE) monitors in
the 48 contiguous states with
sufficiently complete monitoring data
available to support the analysis. In the
first “eastern” approach, we identified
as affected Class I areas the 60 Class I
areas contained in the eastern portion of
the Transport Rule modeling domain.
The second approach we considered
was a “‘national” approach in which

visibility impacts on 140 Class I areas
across the 48 contiguous states were
evaluated (including the 60 contained
within the Transport Rule region).
Consideration of this national region
accounted for the possibility that the
Transport Rule might have the effect of
increasing EGU emissions in the most
western portion of the United States due
to shifts in electricity generation or
other market effects. We noted that the
“eastern” Transport Rule modeling grid
used a horizontal resolution of 12 km
(all 60 ““eastern” Class I areas were
contained within the 12 km grid). The
modeling grid for areas outside of the
eastern Transport Rule region used a
more coarse horizontal resolution of 36
km.

We requested comment on whether
the “affected Class I areas” should be
considered to be the 60 Class I areas
located in the Transport Rule eastern
modeling domain, the larger set of 140
Class I areas in the larger national
domain, or some other set. We noted
that given the modeling results, the
choice between the 60 Class I areas or
the 140 Class I areas did not affect our
proposed conclusion that both prongs of
the two-pronged test are met.

3. Control Scenarios Examined

The Transport Rule requires 28 states
in the eastern half of the United States
to reduce EGU SO, and NOx emissions
that cross state lines and contribute to
ground-level ozone and fine particle
pollution in other states. BART, on the
other hand, is applicable nationwide
and covers 26 industrial categories,
including EGUs, of a certain vintage. In
our comparison, we sought to determine
whether the Transport Rule cap-and-
trade program for EGUs will achieve
greater reasonable progress than would
BART for EGUs only. Therefore, we
examined two relevant control
scenarios. The first control scenario
examined SO, and NOx emissions from
all EGUs nationwide after the
application of BART controls to all
BART-eligible EGUs (‘‘Nationwide
BART?”). In the second scenario, EGU
SO, and NOx emissions reductions
attributable to the Transport Rule were
applied in the Transport Rule region
and BART controls were applied to all
BART-eligible EGUS outside the
Transport Rule region (“Transport Rule
+ BART elsewhere”). For the first prong
of the test, the “Transport Rule + BART
elsewhere” scenario was compared to
the 2014 future year base case. The
comparison to the 2014 future year
‘“Base Case” allows the EPA to ensure
that the Transport Rule would not cause
degradation in visibility from conditions
predicted for the year 2014 in the
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absence of the Transport Rule, BART
and CAIR.

For both the “Nationwide BART”
scenario and the “Transport Rule +
BART elsewhere” scenario, we modeled
the presumptive EGU BART limits for
SO, and NOx emission rates as specified
in the BART Guidelines (Guidelines for
BART Determinations Under the
Regional Haze Rule, 70 FR 39104, July
6, 2005), unless an actual emission rate
at a given unit with existing controls is
lower. In the latter case, we modeled the
lower emission rates. Our analysis
assumed that all BART-eligible EGUs
were actually subject to BART
requirements and that presumptive
BART limits would be applied to 100
megawatt (MW) EGUs for SO, and 25
MW EGUs for NOx, regardless of the
magnitude of their annual total
emissions. In our analysis, in both
scenarios we constrained certain EGUs
by emission limits other than
presumptive limits due to a proposed or
final regional haze SIP, a proposed or
final regional haze FIP, a final consent
decree, or state rules. Where we had
evidence of more stringent emission
limits than the presumptive BART
limits, we used them. These units and
their emission limits are detailed in the
TSD.

There are five states that are subject
to the Transport Rule requirements
during the ozone season only
(Oklahoma, Arkansas, Louisiana,
Mississippi and Florida). For these
states, in the “Transport Rule + BART
elsewhere” scenario post-combustion
NOx controls were assumed to operate
outside of the ozone season only when
required to do so for a reason other than
Transport Rule requirements, e.g., a
permit condition or a provision of a
consent decree. In the “National BART”
scenario, BART NOx controls were
assumed to operate year-round.

4. Emission Projections

To estimate emissions expected from
the scenarios described in section IV,
we used the Integrated Planning Model
(IPM).11 The IPM was used in this case
to evaluate the emissions impacts of the
described scenarios limiting the
emissions of SO, and NOx from EGUs.
The IPM projections of annual NOx and
SO, emissions from EGUs for the
“Transport Rule + BART elsewhere”
control scenario were used as inputs to
the air quality model to assess the
visibility impacts of the emission
changes. The IPM projections were
based on the state budgets prescribed in

11 Extensive documentation of the IPM platform
may be found at http://www.epa.gov/airmarkets/
progsregs/epa-ipm/transport.html.

the final Transport Rule published on
August 8, 2011, and the supplemental
proposal published on July 11, 2011.12
We noted that on October 14, 2011, the
EPA issued a proposed notice that
would increase NOx and SO, budgets
for certain states in accordance with
revisions to certain unit-level input
data. 76 FR 63860. We requested
comment on the potential effect of the
proposed increases to state budgets. We
noted that even with the proposed
increases to certain state budgets, we
believed that the two-pronged test is
satisfied given the still-substantial
reductions in emissions under the
Transport Rule.

5. Air Quality Modeling Results

To assess the air quality metrics that
are part of the two-pronged test, we
used the IPM emission projections as
inputs, to an air quality model to
determine the impact of “Transport
Rule + BART elsewhere” and
“Nationwide BART” controls on
visibility in the affected Class I areas. To
project air quality impacts we used the
Comprehensive Air Quality Model with
Extension (CAMXx) version 5.3. The air
quality modeling analysis and related
analyses to project visibility
improvement are described in more
detail in the TSD for the Transport
Rule.13 The visibility projections for
each Class I area are presented in the
TSD for our proposed action.

We proposed that the ‘““Transport Rule
+ BART elsewhere” control scenario
passed the first prong of the visibility
test considering affected Class I areas
located in both the “eastern’ region of
60 Class I areas and the “national”
region of 140 Class I areas We also
proposed our determination that the
“Transport Rule + BART elsewhere”
alternative measure passed the second
prong of the test that assesses whether
the alternative results in greater average
visibility improvement at affected Class
I areas compared to the “Nationwide
BART” scenario. The “Transport Rule +
BART elsewhere” alternative passed the
second prong of the test, regardless of
which way affected Class I areas are
identified.

12 See Federal Implementation Plans To Reduce
Interstate Transport of Fine Particulate Matter and
Ozone 76 FR 48208 (August 8, 2011). The ozone
season state budgets for the states affected by the
supplemental proposal published on July 11, 2001
(76 FR 40662) are included in the “Transport Rule
+ BART elsewhere” control scenario.

13 See Air Quality Modeling Final Rule Technical
Support Document, U.S. EPA, June 2011, which is
found at: http://www.epa.gov/airtransport/pdfs/
AQModeling.pdf.

B. Summary of the EPA Responses to
Comments on the Technical Analysis

Many comments supported the EPA’s
technical analysis and our
determination that the Transport Rule
satisfies the requirements for an
alternative to source-specific BART.
Other commenters raised objections to
the EPA’s determination. Some of these
were general legal objections related to
the EPA’s legal authority for its action
and its interpretation of authorizing
regulations and statutes. The EPA’s
response to those general legal
objections is discussed above in section
III.A. Other objections raised technical
issues related to the EPA’s emissions
and air quality modeling scenarios that
were used to compare the results of the
Transport Rule control scenario with the
source-specific BART control scenario.
In this section of the preamble we
provide an overview of the EPA’s
review of these technical comments.
Our responses are discussed in detail in
the Response to Comments document,
which is included in the docket for this
rulemaking.

1. Comments Related to the Emissions
Scenarios Used in the EPA’s Analysis

As noted above, the EPA developed
two emissions scenarios: A 2014
“Nationwide BART” scenario and a
2014 “Transport Rule + BART
elsewhere” scenario. Nationwide
emissions were substantially lower
under the “Transport Rule + BART
elsewhere” scenario. Some commenters
asserted that the emissions results for
these two scenarios were skewed in
favor of the Transport Rule. These
commenters asserted that the EPA
underestimated the emissions
reductions from BART, and
overestimated the emission reductions
from the Transport Rule. These
commenters raise issues generally with
the use of presumptive BART limits in
the “Nationwide BART” scenario and
questioned whether the EPA correctly
applied the presumptive BART limits.

The EPA disagrees with commenters
asserting that the presumptive BART
limits were inappropriate for use in this
analysis. While the EPA recognizes that
a case-by-case BART analysis may, in
some source-specific assessments, result
in emission limits more stringent than
the presumptive limits, these limits are
reasonable and appropriate for use in
assessing regional emissions reductions
from the BART scenario. This has been
the EPA position since 2005. 71 FR
60619 (“‘the presumptions represent a
reasonable estimate of a stringent case
BART * * * because * * * they would
be applied across the board to a wide
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variety of units with varying impacts on
visibility, at power plants of varying
size and distance from Class I areas”).
Moreover, as discussed in detail in the
Response to Comment document, the
EPA believes that these comments
overestimate the emissions reductions
that would be associated with case-by-
case BART because the commenters’
assertions of “best” technology for
BART ignore other factors, including
cost of control and resulting visibility
improvement, that are critical
components of a source-specific BART
analysis.

The EPA also received numerous
comments concerning specific units for
which the commenters believed the
BART limits for SO, had been
incorrectly applied in IPM. Our review
of these comments, which is presented
in detail in the Response to Comments
document, shows that (with minor
exceptions) the EPA correctly applied
these presumptive limits. After
reviewing these comments and the IPM
outputs, we conclude that many of these
comments stemmed from an apparent
misunderstanding of the EPA’s
application of the presumptive limits in
IPM. Some of the unit-level comments
pertained to units less than 100 MW for
which the presumptive limits did not
apply. Other comments pertained to
units that did not meet both the 95
percent removal efficiency and the 0.15
Ib/MMBtu rate. For BART-affected units
greater than or equal to 100 MW, the
EPA’s IPM modeling required that they
meet a SO, emission rate limit of 0.15
lbs/MMBtu or a removal efficiency of 95
percent. As sources are only required to
comply with one of these metrics
(emission rate or percent removal), the
IPM correctly determined that some
BART sources could comply with an
emission rate higher than 0.15 1b/
MMBtu (while meeting the 95 percent
FGD removal efficiency requirement)
and some could comply with a removal
efficiency less than 95 percent (while
meeting the emission rate requirement).

The EPA also disagrees with the
commenters’ assertion that our
application of presumptive limits for
NOx should have provided for the
installation of add-on equipment such
as selective catalytic reduction (SCR).
For all types of boilers other than
cyclone units, the presumptive NOx
limits in the EPA’s BART guidelines are
based only on the use of current
combustion control technology
including low NOx burners, over-fire
air, and coal reburning.14 70 FR 39134.

14 The EPA notes that a BART determination
made under the regional haze program is distinct
from a best available control technology (BACT)

Finally, the EPA disagrees with
commenters who expressed concerns
that the “no-CAIR” base case was
inappropriate for use in this analysis.
The EPA agrees with commenters’
observation that the 2014 base case
leads to emission increases relative to
current emissions. However, as
explained in detail in the preamble to
the final Transport Rule, the EPA
believes this is a reasonable and
appropriate case to use for estimating
emissions reductions that are
attributable to the Transport Rule, and
for estimating air quality concentrations
in absence of the Transport Rule. 76 FR
48223.

2. Identification of Affected Class I
Areas

Under the Regional Haze Rule, the
reasonable progress achieved by an
alternative program in “‘affected Class I
areas” is compared to the reasonable
progress achieved by source-specific
BART. In our proposal, the EPA
requested comment on whether the
“affected Class I areas” should be
considered to be (1) The 60 Class I areas
located in the Transport Rule eastern
modeling domain, (2) the larger set of
140 Class I areas, or (3) some other set.
We noted that our air quality modeling
results showed that the choice between
the 60 Class I areas or the 140 Class I
areas did not affect our proposed
conclusion that both prongs of the two-
pronged test are met.

Some commenters agreed that the
EPA can properly rely on an assessment
of the 60 Class I areas without referring
to the results of the additional 80 Class
I areas. These commenters noted, as did
the EPA, that because both assessment
approaches support the Transport Rule
as a lawful and reasonable BART
alternative, the EPA may appropriately
confirm its determination based on
either approach. Other commenters
argued that the EPA improperly
averaged across all Class I areas. These
commenters argued that both the 60
Class I area region and the 140 Class I
area region are too broad. These
commenters presented information
illustrating the “Nationwide BART”
scenario to be superior to the Transport
Rule alternative if the EPA averaged
visibility improvement at the 27 Class I
areas west of the Mississippi River but
east of the Rocky Mountains. These
commenters asserted that the EPA
should not average across states, but

determination made under the prevention of
significant deterioration (PSD) program. 42 U.S.C.
7475. The fact that a control technology has been
determined to be BART does not mean that the
same controls would be found to meet the
requirements for BACT.

rather should assume Transport Rule
changes in one state at a time, and
average the results for areas in (and
nearby) that state.

The EPA agrees with comments
supporting our approach to identifying
the “affected” Class I areas. The EPA
agrees that in either case, the analysis
shows that the two-pronged test for
determining a BART alternative is
satisfied. The EPA does not agree that it
is necessary to evaluate results for a sub-
region such as the 27 Class I areas
suggested by some commenters. Given
that the Transport Rule affects
emissions and air quality over a large
region, the EPA believes it is reasonable
to consider that entire region in
evaluating the Class I areas that are also
“affected”” by this rule. The possibility
of greater visibility improvement due to
source-specific BART in specific Class I
areas within the region of “affected
Class I areas” is inherent to the two-
pronged test that has been upheld by the
D.C. Circuit Court. As long as the
average visibility improves over the
entire region and no Class I area
experiences degradation, the alternative
is an appropriate and approvable
alternative to source-specific BART. See
471 F.3d 1333 (D.C. Cir. 2006)
(“UARG”) (“nothing in § 169A(b)’s
‘reasonable progress’ language requires
as least as much improvement in each
and every individual area as BART itself
would achieve”).

3. Ozone Season-Only Transport Rule
States

Some commenters noted that five
states—Arkansas, Florida, Louisiana,
Mississippi and Oklahoma—are covered
by the Transport Rule ozone season
only, and thus these states are only
required to hold allowances and limit
statewide NOx emissions during May
through September. Commenters
expressed concerns that while
imposition of BART would require year-
round operation of NOx controls, under
the Transport Rule there would be no
assurance that NOx emission controls
would operate during the remaining 7
months of the year. Accordingly, the
commenters asserted that for these
states the Transport Rule is not “better
than BART” because it would allow for
a potential degradation during these
months, and thus the EPA should
consider the Transport Rule to fail the
first prong of the two-pronged test.

The EPA carefully considered this
comment, and we reviewed the results
of our technical analysis to evaluate
whether such seasonal differences could
occur. For programs which regulate
ozone season NOx only, seasonal
differences in the emissions rate (Ib/
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MMBtu) can be seen where a source
installs post-combustion controls such
as selective catalytic reduction (SCR) or
selective non-catalytic reduction
(SNCR). It is probable that source
owners would not operate the controls
in non-ozone season months to avoid
the extra cost of control. These effects
are indeed seen in the data reported to
the EPA. However, where a program
results in the imposition of combustion
controls such as low-NOx burners and
overfire air, the controls are an integral
part of the operational design of the
EGU. Accordingly, where combustion
controls are installed in response to an
ozone season-only requirement, the EPA
does not expect to see seasonal
differences in the Ib/MMBtu NOx
emission rate.

Our review of the IPM predictions of
how EGUs are likely to comply with the
Transport Rule indicated that in the
“Transport Rule + BART elsewhere”
scenario, NOx control in the five ozone
season-only states is achieved
predominantly by combustion controls
rather than post-combustion controls. In
the Transport Rule scenario, for four of
the five states (Arkansas, Louisiana,
Mississippi and Oklahoma), the EPA
projects that any additional NOx
controls resulting from the Transport
Rule would be combustion controls
only. Furthermore, as explained above,
for the “Nationwide BART” control
scenario we applied the presumptive
NOx limits to all BART-eligible sources
nationwide that were not already
equipped with post-combustion
controls. According to the EPA’s BART
guidelines, for all types of boilers other
than cyclone units the presumptive
BART limits for NOx are based on the
use of current combustion control
technology.1® 70 FR 39134. For BART
sources already equipped with post-
combustion controls, we assumed under
BART those controls would operate
year-round. Therefore, the “Nationwide
BART” scenario would result in
generally uniform emission rates
throughout the year in the five ozone
season-only states. As a result, with the
exception of Florida, there is no
seasonal difference in NOx emission
rates between the “Transport Rule +
BART-elsewhere” scenario and the
“Nationwide BART” scenario. In
Florida, the one instance where IPM
indicates a season-dependent difference
between the two control scenarios, there
are some EGUs with existing post-
combustion controls (SCR) that the EPA
projects would not operate at all unless

15 There are no coal-fired cyclone units located in
any of the five ozone season-only states so the
presumptive limits for cyclone units do not apply.

incentivized to do so by either a source-
specific BART requirement or by the
Transport Rule, and under the Transport
Rule would operate only during the
ozone season. Our analysis of the two
scenarios appropriately considered this
seasonal difference by accounting for
higher NOx emissions from those
Florida units outside of the ozone
season when these controls are
projected not to operate in the
“Transport Rule + BART elsewhere”
scenario. That is, our analysis assumed
that post-combustion NOx controls
would operate year-round under the
“Nationwide BART” scenario and only
during May through September in the
“Transport Rule + BART elsewhere”
scenario. When we analyzed the overall
regional emissions reductions under the
two scenarios, this did not affect our
conclusion that the two-pronged test
was satisfied. This outcome is very
understandable because over a
geographic region this small relative
decrease during part of the year in
emissions of NOx in the “Transport
Rule + BART elsewhere” scenario
compared to the “Nationwide BART”
scenario has much less effect than the
visibility improvement attributable to
the very large relative decrease in SO,
emissions between the two scenarios.

Finally, the EPA notes that in a
previous rulemaking that established
that CAIR was “‘better-than-BART” it
was also the case that some states
subject to CAIR were subject only to
ozone-season NOx budgets. In that
rulemaking, our air quality analysis had
similar results and our final rule
established that the CAIR could be
relied upon as an alternative to source-
specific BART for those states.

4. Comments Asserting That the EPA
Needs To Re-Do the Analysis

Some commenters asserted that the
EPA could not issue a final
determination that the Transport Rule
achieves greater reasonable progress
than BART without conducting a new
modeling analysis that would correct an
error in the emissions for the
“Nationwide BART” scenario and that
would take into account certain
adjustments that the EPA made to some
state budgets under the Transport Rule
after the air quality modeling runs were
completed. Specifically, the
commenters noted that the EPA
acknowledged in the TSD for the
proposal that the emissions analysis for
the “Nationwide BART”’ scenario
should have, but did not, apply
presumptive BART controls on BART-
eligible Gerald Gentleman Unit 2 and
that the EPA acknowledged that the
Transport Rule scenario in the analysis

did not take into account budget
revisions for a number of states that
were published or proposed subsequent
to the promulgation of the Transport
Rule in August 2011. The commenters
believe that because of these two
acknowledged discrepancies in the
emissions values used in the air quality
modeling for the two scenarios, in
combination with additional alleged
errors, the EPA cannot issue a final
determination unless and until a new
analysis is conducted that takes these
discrepancies into account.

The EPA disagrees that a re-analysis
of the two-pronged test using new air
quality modeling is necessary. As noted
in the TSD, the EPA does not believe
that the omission of Gerald Gentleman
Unit 2 from the BART-eligible inventory
of 489 units would affect the outcome
of our national analysis.1® This is
because the emission reductions from a
single EGU in the BART control
scenario would not change the average
visibility improvement across all
affected Class I areas, which is the basis
for our determination. The SO, emission
reduction in question (roughly 12,000
tons of SO, per year) represents a
relatively small emission change
compared to the emissions from the area
encompassed by Nebraska and the
surrounding six states. Our response to
other alleged errors in the BART
inventory is presented in the Response
to Comment document.

With respect to revisions in state
budgets, as we discussed in the TSD
accompanying the December 30, 2011
proposal, the post-analysis increases in
the state budgets under the Transport
Rule had a relatively small impact on
the emissions comparison between the
two scenarios. 76 FR 8227. We note that
in addition to the Transport Rule
revisions we discussed in the proposed
rule, there have been proposed
subsequent adjustments to state budgets.
On February 21, 2012, based on
comments received on its previous
rulemaking proposal, the EPA published
revisions to 2012 and 2014 state budgets
in Arkansas, Georgia, Indiana, Kansas,
Louisiana, Mississippi, Missouri, New
York, Nebraska, Ohio, Oklahoma, South
Carolina and Texas, along with
revisions to new unit set-asides in
Arkansas, Louisiana and Missouri. 77
FR 10342 and 77 FR 10350.17 While

16 Technical Support Document for
Demonstration of the Transport Rule as a BART
Alternative, Docket EPA-HQ-OAR-2011-0729.

p- 10.

17 These revisions were originally published in a
direct final rule on February 21, 2012. 77 FR 10342.
The EPA published a parallel proposal
simultaneously with the direct final rule and

Continued
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individual state adjustments vary,
overall, the total budget increase over
the entire Transport Rule region is very
small. The EPA believes it is a
reasonable expectation that these
adjustments would lead to very small
impacts on annual and 24-hour PM 5
concentrations and, as a consequence,
would not have a meaningful impact on
the two-pronged test satisfied by the
analysis conducted for this rule. A
technical analysis of these adjustments
may be found in the docket (Docket ID
No. EPA-HQ-OAR-2011-0729:
Sensitivity Analysis Accounting for
Increases in Texas and Georgia
Transport Rule State Budgets).

After reviewing the public comments
on the proposed rule, the EPA is
finalizing its finding that the Transport
Rule trading programs will provide
greater progress towards regional haze
goals than source-specific BART. This
finding is based on the results of the
two-pronged test for an alternative
program. In this case, our analysis
demonstrated that the trading programs
of the Transport Rule do not cause
degradation in any affected Class I area,
thus passing the first prong of the test.
The second prong of the test assesses
whether the “Transport Rule + BART
elsewhere” scenario results in greater
average visibility improvement at
affected Class I areas compared to the
“Nationwide BART” scenario. The
average visibility improvement of the
“Transport Rule + BART elsewhere”
alternative was greater than
“Nationwide BART” on both the 20
percent best and 20 percent worst days,
thus passing the second prong of the
test. The determination that the
Transport Rule trading programs will
provide greater progress towards
regional haze goals than source-specific
BART applies only to EGUs in the
Transport Rule trading programs and
only for pollutants covered by the
programs in each state. Accordingly, we
are revising 40 CFR 51.308(e)(4) by
essentially replacing the name of the
CAIR with the name of the Transport
Rule.

We are also finalizing our proposal
that a state that chooses to meet the
emissions reduction requirements of the
Transport Rule by submitting a
complete SIP revision that is approved
as meeting the requirements of 40 CFR

indicated it would withdraw the direct final rule if
it received adverse comment. The EPA received
adverse comments and on May 16, 2012 published
a notice withdrawing the direct final rule before it
went into effect. 77 FR 28785. As indicated in the
parallel proposal, the EPA intends to take final
action on the parallel proposal without providing
an additional opportunity for public comment. 77
FR 10350.

52.38 and/or 52.39 also need not require
BART-eligible EGUs in the state to
install, operate and maintain BART for
the pollutants covered by such a trading
program in the state.

The results of the “Transport Rule +
BART elsewhere” control scenario
analysis demonstrate that the use of
NOx controls during ozone season only,
in the states for which this Transport
Rule requirement applies, results in
greater visibility improvement than
source-specific BART for NOx. Thus, we
are finalizing our proposal that a state
in the Transport Rule region whose
EGUs are subject to the requirements of
the Transport Rule trading program only
for ozone season NOx is allowed to rely
on our determination that the Transport
Rule makes greater reasonable progress
than source-specific BART for NOx. The
states to which this aspect of our final
rule applies are Arkansas, Florida,
Louisiana, Mississippi and Oklahoma.

IV. Reasonably Attributable Visibility
Impairment (RAVI)

A. What did the EPA propose?

We proposed to preserve the language
in the regional haze regulations at
40 CFR 51.308(e)(4) that allows states to
include in their SIPs geographic
enhancements to the trading program to
address a situation where BART is
required based on RAVI at a Class I
area.18

B. Public Comments Related to RAVI

We received comments
recommending that we explicitly state
that the Transport Rule as an alternative
to BART does not replace the BART
analysis that is required to address
RAVI certification. The commenter
contends that the BART determination
for RAVI needs to address the
impairment at the specific Class I area
or areas, a requirement that is not
addressed by the demonstration of
regionally-averaged visibility
improvement. Other commenters agreed
that RAVI BART is critical to remedying
existing impairment and must be
implemented. This commenter also
pointed out that RAVI BART is reactive
as it requires FLM to voluntarily take
action to address an existing problem.
As such, RAVI BART will not result in
proactive permitting to avoid
degradation and it cannot be relied on
to prevent hot spots. Furthermore,
according to this commenter, the EPA in

18 A geographic enhancement is a method,
procedure, or process to allow a broad regional
strategy, such as the Transport Rule cap-and-trade
program, to satisfy BART for reasonable attributable
impairment. For example, it could consist of a
methodology for adjusting allowance allocations at
a source which is required to install BART controls.

its finding that CAIR was better-than-
BART explained that even under a
BART alternative “* * * CAA section
169A(b)(2)’s trigger for BART based on
impairment at any Class I area remains
in effect, because a source may become
subject to BART based on ‘reasonably
attributable visibility impairment’ at any
area” (citing 40 CFR 51.302).

The EPA proposed to leave
unchanged the existing regulatory
language regarding geographic
enhancements. The purpose of this
language is to allow a market-based
system to accommodate actions taken
under the RAVI provisions. The EPA
first adopted such language in the 1999
Regional Haze Rule, 64 FR 35757, and
used it again in issuing regulations
addressing our determination that CAIR
provides for greater reasonable progress
than BART, 70 FR 39156, and again in
issuing regulations addressing trading
program alternatives to BART in
general, 71 FR 60612, 60627. In light of
the fact that our proposal did not
request comment on the interplay of the
RAVI requirements in 40 CFR 51.302—
306 with the requirements of the
Regional Haze Rule, we are not adopting
any clarifying interpretation at this time.
As aresult, this rulemaking alters
neither the authority of a federal land
manager to certify reasonably
attributable visibility impairment nor
the obligation of states (or EPA) to
respond to a RAVI certification under
40 CFR Part 51 Subpart P (Protection of
Visibility). We expect at a later date to
clarify the scope of the RAVI
requirements through a rule
amendment, general guidance, or action
on a SIP or FIP in the context of a
specific RAVI case.® Whatever the
form, we intend to provide an
opportunity for public comment before
applying a new interpretation.

C. Final Action on RAVI

In this final action we are preserving
the language in the regional haze
regulations at 40 CFR 51.308(e)(4) that
allows states to include in their SIPs
geographic enhancements to the trading
program to accommodate a situation
where BART is required based on RAVI
at a Class I area. We are not adopting
any clarifying interpretation of this
language at this time, but we expect at
a later date to clarify the scope of the
RAVI requirements through a rule
amendment, general guidance, or action
on a SIP or FIP in the context of a
specific RAVI case.

19 A RAVI certification has been made for the
Sherbourne County Generating Station (Sherco) in
Minnesota, by the Department of the Interior on
October 21, 2009.
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V. Limited Disapproval of Certain
States’ Regional Haze SIPs

A. What did the EPA propose?

We proposed a limited disapproval of
the regional haze SIPs that have been
submitted by Alabama, Florida, Georgia,
Indiana, Iowa, Louisiana, Michigan,
Mississippi, Missouri, North Carolina,
Ohio, Pennsylvania, South Carolina,
and Texas. In separate notices, the EPA
also has proposed a limited disapproval
of the regional haze SIP submitted by
Virginia that relied on CAIR (77 FR
3691), and has finalized a limited
disapproval of the regional haze SIPs
submitted by Kentucky (77 FR 19098),
Tennessee (77 FR 24392), and West
Virginia (77 FR 16937). These states,
fully consistent with the EPA’s
regulations at the time, relied on CAIR
requirements to satisfy the BART
requirement and the requirement for a
long-term strategy sufficient to achieve
the state-adopted reasonable progress
goals.

We did not propose to disapprove the
reasonable progress targets for 2018 that
have been set by the states in their SIPs.
The reasonable progress goals in the
SIPs were set based on modeled
projections of future conditions that
were developed using the best available
information at the time the analysis was
done. Given the requirement in 40 CFR
51.308(d)(1)(vi) that states must take
into account the visibility improvement
that is expected to result from the
implementation of other Clean Air Act
requirements, states set their reasonable
progress goals based, in part, on the
emission reductions expected to be
achieved by CAIR. As CAIR has now
been remanded by the D.C. Circuit, the
assumptions underlying the
development of the reasonable progress
targets have changed; however, because
the overall EGU emission reductions
from the Transport Rule are larger than
the EGU emission reductions that would
have been achieved by CAIR, we expect
the Transport Rule to provide similar or
greater benefits than CAIR. In addition,
unlike the enforceable emissions
limitations and other enforceable
measures in the long-term strategy, see
64 FR 35733, reasonable progress goals
are not enforceable measures. Given
these considerations, we concluded not
to propose disapproval of the reasonable
progress goals in any of the regional
haze SIPs that relied on CAIR. We noted
our intent to act on the remaining
elements of the SIP for each state in a
separate notice.

B. Public Comments Related to Limited
Disapprovals

Several commenters seem to have
interpreted our statement that the EPA
was not proposing to disapprove the
reasonable progress goals set by affected
states to mean that the EPA had
proposed to determine that these
reasonable progress goals meet the
requirements of the Regional Haze Rule.
The commenters stated that the EPA
cannot reasonably conclude that the
Transport Rule achieves reasonable
progress. As noted in the proposal, we
intend to evaluate the reasonable
progress goals for each state when
taking action on the remaining elements
of their regional haze SIPs. As explained
above, we do not consider the remand
of CAIR to provide a basis for
disapproving the reasonable progress
goals set by the states. That
determination, however, does not
indicate that we intend to approve the
targets set by the states without any
further consideration. In addition, while
we have concluded that the Transport
Rule achieves greater reasonable
progress than BART, we have not
determined, as the commenters suggest,
that the Transport Rule alone achieves
reasonable progress towards the natural
visibility goal.

C. Final Action on Limited Disapprovals

This action includes a final limited
disapproval of the regional haze SIPs
submitted by Alabama, Georgia,
Indiana, Iowa, Louisiana, Michigan,
Mississippi, Missouri, North Carolina,
Ohio, Pennsylvania, South Carolina,
Virginia, and Texas. We are not
finalizing the limited disapproval for
Florida at this time because the state has
requested additional time to modify its
SIP to address the change in
applicability of the Transport Rule to
Florida in the final rule published on
August 8, 2011, (76 FR 48208) and is
actively preparing SIP revisions.2° The
EPA included Florida in the proposed
Transport Rule for coverage under both
the SO, and NOx trading programs, but
removed Florida from the SO, trading
program in the final Transport Rule.
Florida was unaware of this
modification until publication of the
final rule. The EPA has decided to
postpone action on Florida’s regional
haze SIP given this extenuating
circumstance, Florida’s request for
additional time to modify its SIP to
address the change in coverage under
the Transport Rule, and Florida’s

20 On May 15, 2012, the EPA proposed limited
approval of three revisions to the Florida SIP,
including BART determinations for five facilities.

continued progress toward submitting a
SIP revision.

VI. FIPs
A. What did the EPA propose?

We proposed FIPs to replace reliance
on CAIR requirements with reliance on
the trading programs of the Transport
Rule as an alternative to BART for SO,
and NOx emissions from EGUs in the
following states’ regional haze SIPs:
Alabama, Georgia, Indiana, Iowa,
Kentucky, Michigan, Missouri, North
Carolina, Ohio, Pennsylvania, South
Carolina, Tennessee, Texas, Virginia
and West Virginia. We proposed FIPs to
replace reliance on CAIR requirements
with reliance on the Transport Rule as
an alternative to BART for NOx
emissions from EGUs in the following
states’ regional haze SIPs: Florida,
Louisiana, and Mississippi.

We proposed that these limited FIPs
would satisfy the BART requirement
and be a part of satisfying the
requirement for a long-term strategy
sufficient to achieve the state-adopted
reasonable progress goals. The FIPs
would apply only to EGUs in the
affected states and only to pollutants
covered by the Transport Rule program
in those states. The proposed FIPs
would not alter states’ reasonable
progress goals or replace these goals.

B. Public Comments on Proposed FIPs

Similar to the comments received
regarding our proposed limited
disapprovals, numerous commenters
argued that the EPA should not finalize
FIPs because, according to the
commenters, we cannot rely on the
Transport Rule because of the current
stay of that rule. Other commenters took
the position that we should fully
approve the regional haze SIPs that
relied on CAIR to satisfy certain regional
haze requirements and that our
proposed FIPs substituting the
Transport Rule as an alternative to
source-specific BART in regional haze
SIPs are unnecessary.

As explained above in section II.B.2,
we do not agree that the EPA cannot
rely on the Transport Rule because of
the temporary stay imposed by the D.C.
Circuit. With respect to reliance on
CAIR, as explained in section II.A.3,
CAIR has been remanded and only
remains in place temporarily;
consequently, we cannot fully approve
those regional haze SIP revisions that
have relied on the now-temporary
reductions from CAIR. Although CAIR
is currently in place, as a result of the
December 30, 2011, Order from the U.S.
Court of Appeals for the D.C. Circuit
staying the Transport Rule, this does not
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affect the earlier court ruling remanding
CAIR to the EPA. A number of states
objected to the EPA’s proposed FIP as
these states did not receive a finding of
failure to timely submit a regional haze
SIP. These states requested the
allowable time to revise and resubmit
their SIP. Other states which also did
not receive a finding of failure to timely
submit a regional haze SIP did not
object to the EPA’s proposed FIP. As
explained in section VI.C, we have
responded to this comment by granting
additional time to those states that
prefer to revise and resubmit their SIP
to the EPA for approval and did not
receive a finding of failure to timely
submit their regional haze SIP.

C. Final Action on FIPs

In this action, the EPA is finalizing
FIPs to replace reliance on CAIR with
reliance on the Transport Rule as an
alternative to BART in regional haze
SIPs of Georgia, Indiana, Iowa,
Kentucky, Michigan, Missouri, Ohio,
Pennsylvania, South Carolina,
Tennessee, Virginia, and West Virginia.
Regional haze SIPs were due in
December 2007. Under the CAA, the
EPA is required to promulgate a FIP
within 2 years after finding that a state
has failed to make a required
submission or after disapproving a SIP
in whole or in part, unless the state first
adopts and we have fully approved a
SIP. CAA section 110(c)(1). We made a
finding on January 15, 2009, that
Georgia, Indiana, Michigan, Ohio,
Pennsylvania, Texas, and Virginia had
failed to timely submit a regional haze
SIP. We are finalizing the FIPs for Iowa,
Missouri, South Carolina, Tennessee,
and West Virginia, even though we are
not required by the CAA to do so at this
time, because of our understanding
based on communications with state
officials that this action on our part is
their preference. Our adoption of these
FIPs at this time avoids the near-term
need for additional administrative steps
on the part of these states. That is, these
states do not have to take any further
action on their regional haze SIPs until
SIP revisions are due in 2018. However,
at any time, states may, and are
encouraged to submit a revision to their
regional haze SIP incorporating the
requirements of the Transport Rule. At
that time, we will withdraw the FIP
being finalized in this action.

We are not finalizing FIPs, as
proposed, for Alabama, Florida,
Louisiana, Mississippi, or North
Carolina. Rather than a FIP, Alabama,
Louisiana, Mississippi, and North
Carolina have requested additional time
to correct the deficiencies in their SIPs
and submit a SIP revision. As these

states did not receive a finding of failure
to submit a regional haze SIP, the EPA
is not required to promulgate a FIP at
this time. The EPA will be required to
issue a FIP for each state that does not
submit an approvable SIP revision that
corrects the deficiencies related to
reliance on CAIR in time for the EPA to
review and approve it within 2 years of
this final limited disapproval action. We
are not finalizing a FIP, as proposed, for
Texas in order to allow more time for
the EPA to assess the current Texas SIP
submittal. Additional time is required
due to the variety and number of BART-
eligible sources and the complexity of
the SIP. The EPA is also deferring action
on the proposed FIP for Florida for the
reasons discussed in section V.C.

VII. Regulatory Text

A. What did the EPA propose?

Based on our finding that the
“Transport Rule + BART elsewhere”
control scenario passes the two-pronged
test, we proposed to determine that the
Transport Rule trading program will
provide greater progress towards
Regional Haze goals than source-specific
BART. We noted that the proposed
determination would apply only to
EGUs in the Transport Rule trading
programs and only for the pollutants
covered by the programs in each state.
Accordingly, we proposed to revise
40 CFR 51.308(e)(4) by essentially
replacing the name of CAIR with the
name of the Transport Rule.

We also proposed that a state that
chooses to meet the emission reduction
requirements of the Transport Rule by
submitting a complete SIP revision
substantively identical to the provisions
of the EPA trading program that is
approved as meeting the requirements
of §52.38 and/or §52.39 also need not
require BART-eligible EGUs in the state
to install, operate, and maintain BART
for the pollutants covered by such a
trading program in the state.

B. Clarification of Final Regulatory Text

A number of the states for which we
proposed a FIP had previously failed to
either submit a visibility SIP or had
failed to submit a SIP that could be fully
approved under the visibility
regulations issued in 1980. See 45 FR
80084 (December 2, 1980). The final
regulatory text takes account of this and
is not intended to change the findings
that have been made in the past with
respect to the relevant states’
compliance with the requirements of
visibility regulations found at 40 CFR
51.302-51.307.

The regulatory text also accounts for
final limited approval of the regional

haze SIPs of Indiana, Ohio and Virginia
that the EPA is finalizing separately, on
or about the same day as this action.
Including regulatory text that accounts
for the final limited approval in this
action avoids the need for additional
overlapping revisions to the CFR for
these states. To ensure that the relevant
regulatory text is appropriately revised,
we are amending certain regulatory
provisions for these states in this action
only.21

We are also making conforming
changes to the regulatory text for the
regional haze SIPs of Kentucky,
Tennessee and West Virginia as the EPA
has previously promulgated a final
limited approval and final limited
disapproval of these SIPs. For Kentucky,
in this action we are making conforming
changes to the regulatory text in 40 CFR
52.936(a) regarding the limited approval
and limited disapproval of Kentucky’s
SIP. These conforming changes do not
affect the substance of the EPA’s final
action on Kentucky on March 30, 2012
(77 FR 19098). For Tennessee, in this
action we are making conforming
changes to the regulatory text in 40 CFR
52.2234(a) regarding the limited
approval and limited disapproval of
Tennessee’s SIP. These conforming
changes do not affect the substance of
EPA’s final action on April 24, 2012 (77
FR 24392). For West Virginia, in this
action we are making conforming
changes to the regulatory text in 40 CFR
52.2533(d) regarding the limited
approval and limited disapproval of
West Virginia’s SIP. These conforming
changes do not affect the substance of
the EPA’s final action on West Virginia
on March 23, 2012 (77 FR 16937).

VIII. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is a
“significant regulatory action” because
some may view it as raising novel legal
or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. Accordingly, the EPA submitted
this action to the Office of Management
and Budget (OMB) for review under
Executive Orders 12866 and 13563 (76
FR 3821, January 21, 2011) and any
changes made in response to OMB
recommendations have been

21 The regulatory text at issue addressing limited
approvals and limited disapprovals can be found at
40 CFR 52.791(a), 40 CFR 52.1886(a) and 40 CFR
52.2452(d).
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documented in the docket for this
action.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3(b). This action
does not include or require any
information collection.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to prepare
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the agency certifies
that the rule will not have a significant
economic impact on a substantial
number of small entities. Small entities
include small businesses, small
organizations, and small governmental
jurisdictions.

For purposes of assessing the impacts
of this rule on small entities, small
entity is defined as: (1) A small business
that is a small industrial entity as
defined by the U.S. Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) A governmental
jurisdiction that is a government of a
city, county, town, school district, or
special district with a population of less
than 50,000; and (3) A small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of this final rule on small
entities, I certify that this action will not
have a significant economic impact on
a substantial number of small entities.
This final rule will not impose any
requirements on small entities. Rather,
this rule would allow states to avoid
regulating EGUs in new ways based on
the current requirements of the
Transport Rule and as such does not
impose any new requirements on small
entities.

D. Unfunded Mandates Reform Act

This action contains no federal
mandates under the provisions of Title
II of the Unfunded Mandates Reform
Act of 1995 (UMRA, 2 U.S.C. 1531-
1538) for state, local, or tribal
governments or the private sector. The
action imposes no enforceable duty on
any state, local, or tribal governments or
the private sector. Therefore, this action
is not subject to the requirements of
sections 202 or 205 of the UMRA.

This action is also not subject to the
requirements of section 203 of UMRA

because it contains no regulatory
requirements that might significantly or
uniquely affect small governments. This
action merely interprets the statutory
requirements that apply to states in
preparing their SIPs.

E. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This action does
not impose any new mandates on state
or local governments. Thus, Executive
Order 13132 does not apply to this rule.
In the spirit of Executive Order 13132
and consistent with EPA policy to
promote communications between the
EPA and state and local governments,
the EPA specifically solicited comments
on the proposed rule from state and
local officials. We received comments
from seven states. These comments are
addressed in the final action and in the
Response to Comment document.

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This rule does not have tribal
implications, as specified in Executive
Order 13175 (65 FR 67249, November 9,
2000). The rule does not have a
substantial direct effect on one or more
Indian tribes, since there are no BART-
eligible EGU sources on tribal lands in
the Transport Rule region. In addition,
the CAA does not provide for the
inclusion of any tribal areas as
mandatory Class I federal areas; thus,
tribal areas are not subject to the
requirements of the Regional Haze Rule.
Furthermore, this rule does not affect
the relationship or distribution of power
and responsibilities between the federal
government and Indian tribes. Thus,
Executive Order 13175 does not apply
to this action. The EPA specifically
solicited additional comment on the
proposed action from tribal officials and
we received none.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

The EPA interprets Executive Order
13045 (62 FR 19885, April 23, 1997) as
applying to those regulatory actions that
concern health or safety risks, such that
the analysis required under section
5-501 of the Order has the potential to
influence the regulation. This action is
not subject to Executive Order 13045
because it does not establish an

environmental standard intended to
mitigate health or safety risks.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not a “significant
energy action” as defined in Executive
Order 13211 (66 FR 28355 (May 22,
2001)), because it is not likely to have
a significant adverse effect on the
supply, distribution, or use of energy.
This action does not establish
requirements that directly affect the
general public and private sectors.
Rather, this rule will allow states to
avoid regulating EGUs in new ways
based on the current requirements of the
Transport Rule, and thus may avoid
adverse effects that conceivably might
result from such additional regulation of
EGU s by states.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act 0of 1995 (“NTTAA”), Public Law
104-113, section 12(d), (15 U.S.C. 272
note) directs the EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
the EPA to provide Congress, through
OMB, explanations when the agency
decides not to use available and
applicable voluntary consensus
standards.

This action does not involve technical
standards. Therefore, the EPA did not
consider the use of any voluntary
consensus standards.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (EO) (59 FR
7629, February 16, 1994) establishes
federal executive policy on
environmental justice. Its main
provision directs federal agencies, to the
greatest extent practicable and
permitted by law, to make
environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
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populations and low-income
populations in the United States.

The EPA has concluded that it is not
practicable to determine whether there
would be disproportionately high and
adverse human health or environmental
effects on minority and/or low income
populations from this final rule. The
PM, 5 air quality improvements that
might be expected under
implementation of source-specific
BART may differ from the Transport
Rule in terms of the emission reductions
required at any given source. However,
our analysis of the Transport Rule
suggests that the regional Transport
Rule approach provides widespread
health benefits especially among
populations most vulnerable to PM; s
impacts. This analysis is presented in
detail in the Regulatory Impact Analysis
for the Transport Rule which is
available in the Transport Rule docket
EPA-HQ-OAR-2009-0491 and from the
main EPA Web page for the Transport
Rule available at www.epa.gov/
airtransport.

K. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A Major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2). This rule will be effective
August 6, 2012.

IX. Statutory Authority

Statutory authority for this rule comes
from sections 169A and 169B of the
CAA (42 U.S.C. 7491 and 7492). These
sections require the EPA to issue
regulations that will require states to
revise their SIPs to ensure that
reasonable progress is made toward the
national visibility goals specified in
section 169A.

List of Subjects
40 CFR Part 51

Administrative practice and
procedure, Air pollution control,
Incorporation by reference,

Intergovernmental relations, Nitrogen
oxides, Ozone, Particulate matter,
Regional haze, Reporting and
recordkeeping requirements, Sulfur
dioxide.

40 CFR Part 52

Administrative practice and
procedure, Air pollution control,
Incorporation by reference,
Intergovernmental relations, Nitrogen
oxides, Ozone, Particulate matter,
Regional haze, Reporting and
recordkeeping requirements, Sulfur
dioxide.

Dated: May 30, 2012.
Lisa P. Jackson,
Administrator.

For the reasons set forth in the
preamble, chapter I of title 40 of the
Code of Federal Regulations is amended
as follows:

PART 51—[AMENDED]

m 1. The authority citation for part 51
continues to read as follows:

Authority: 23 U.S.C. 101; 42 U.S.C. 7401-
7671q.

m 2. Section 51.308 is amended by
revising paragraph (e)(4) to read as
follows:

§51.308 Regional haze program
requirements.
* * * * *

(e] EE

(4) A State subject to a trading
program established in accordance with
§52.38 or § 52.39 under a Transport
Rule Federal Implementation Plan need
not require BART-eligible fossil fuel-
fired steam electric plants in the State
to install, operate, and maintain BART
for the pollutant covered by such
trading program in the State. A State
that chooses to meet the emission
reduction requirements of the Transport
Rule by submitting a SIP revision that
establishes a trading program and is
approved as meeting the requirements
of §52.38 or §52.39 also need not
require BART-eligible fossil fuel-fired
steam electric plants in the State to
install, operate, and maintain BART for
the pollutant covered by such trading
program in the State. A State may adopt
provisions, consistent with the
requirements applicable to the State for
a trading program established in
accordance with §52.38 or §52.39
under the Transport Rule Federal
Implementation Plan or established
under a SIP revision that is approved as
meeting the requirements of §52.38 or
§52.39, for a geographic enhancement
to the program to address the
requirement under § 51.302(c) related to

BART for reasonably attributable
impairment from the pollutant covered
by such trading program in that State.

* * * * *

PART 52—[AMENDED]

m 3. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.
Subpart B—Alabama

m 4. Section 52.61 is amended by
revising paragraph (a) and adding a new
paragraph (c) to read as follows:

§52.61 Visibility protection.

(a) Reasonably Attributable Visibility
Impairment. The requirements of
section 169A of the Clean Air Act are
not met because the plan does not
include approvable measures for
meeting the requirements of 40 CFR
51.306 for protection of visibility in
mandatory Class I Federal areas.

(c) Regional Haze. The requirements
of section 169A of the Clean Air Act are
not met because the regional haze plan
submitted by Alabama on July 15, 2008,
does not include fully approvable
measures for meeting the requirements
of 40 CFR 51.308(d)(3) and 51.308(e)
with respect to emissions of NOx and
SO from electric generating units. EPA
has given limited disapproval to the
plan provisions addressing these
requirements.

Subpart L—Georgia

m 5. Section 52.580 is added to read as
follows:

§52.580 Visibility protection.

(a) Regional Haze. The requirements
of section 169A of the Clean Air Act are
not met because the regional haze plan
submitted by Georgia on February 11,
2010, and supplemented on November
19, 2010, does not include fully
approvable measures for meeting the
requirements of 40 CFR 51.308(d)(3) and
51.308(e) with respect to emissions of
NOx and SO, from electric generating
units. EPA has given limited
disapproval to the plan provisions
addressing these requirements.

(b) Measures Addressing Limited
Disapproval Associated with NOy. The
deficiencies associated with NOx
identified in EPA’s limited disapproval
of the regional haze plan submitted by
Georgia on February 11, 2010, and
supplemented on November 19, 2010,
are satisfied by § 52.584.

(c) Measures Addressing Limited
Disapproval Associated with SO,. The
deficiencies associated with SO,
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identified in EPA’s limited disapproval
of the regional haze plan submitted by
Georgia on February 11, 2010, and
supplemented on November 19, 2010,
are satisfied by § 52.585.

Subpart P—Indiana

m 6. Section 52.791 is added to read as
follows:

§52.791 Visibility protection.

(a) Regional Haze. The requirements
of section 169A of the Clean Air Act are
not met because the regional haze plan
submitted by Indiana on January 14,
2011, and supplemented on March 10,
2011, does not include fully approvable
measures for meeting the requirements
of 40 CFR 51.308(d)(3) and 51.308(e)
with respect to emissions of NOx and
SO, from electric generating units. EPA
has given limited approval and limited
disapproval to the plan provisions
addressing these requirements.

(b) Measures Addressing Limited
Disapproval Associated with NOy. The
deficiencies associated with NOx
identified in EPA’s limited disapproval
of the regional haze plan submitted by
Indiana on January 14, 2011, and
supplemented on March 10, 2011, are
satisfied by § 52.789.

(c) Measures Addressing Limited
Disapproval Associated with SO,. The
deficiencies associated with SO,
dentified in EPA’s limited disapproval
of the regional haze plan submitted by
Indiana on January 14, 2011 and
supplemented on March 10, 2011 are
satisfied by § 52.790.

Subpart Q—lowa

m 7. Section 52.842 is added to read as
follows:

§52.842 Visibility protection.

(a) Regional Haze. The requirements
of section 169A of the Clean Air Act are
not met because the regional haze plan
submitted by Iowa on March 25, 2008,
does not include fully approvable
measures for meeting the requirements
of 40 CFR 51.308(d)(3) and 51.308(e)
with respect to emissions of NOx and
SO, from electric generating units. EPA
has given limited disapproval to the
plan provisions addressing these
requirements.

(b) Measures Addressing Limited
Disapproval Associated with NOx. The
deficiencies associated with NOx
identified in EPA’s limited disapproval
of the regional haze plan submitted by
Iowa on March 25, 2008, are satisfied by
§52.840.

(c) Measures Addressing Limited
Disapproval Associated with SO,. The
deficiencies associated with SO,

identified in EPA’s limited disapproval
of the regional haze plan submitted by
Iowa on March 25, 2008, are satisfied by
§52.841.

Subpart S—Kentucky

m 8. Section 52.936 is revised to read as
follows:

§52.936 Visibility protection.

(a) Regional Haze. The requirements
of section 169A of the Clean Air Act are
not met because the regional haze plan
submitted by Kentucky on June 25,
2008, and amended on May 28, 2010,
does not include fully approvable
measures for meeting the requirements
of 40 CFR 51.308(d)(3) and 51.308(e)
with respect to emissions of NOx and
SO, from electric generating units. EPA
has given limited approval and limited
disapproval to the plan provisions
addressing these requirements.

(b) Measures Addressing Limited
Disapproval Associated with NOx. The
deficiencies associated with NOx
identified in EPA’s limited disapproval
of the regional haze plan submitted by
Kentucky on June 25, 2008, and
amended on May 28, 2010, are satisfied
by § 52.940.

(c) Measures Addressing Limited
Disapproval Associated with SO,. The
deficiencies associated with SO,
identified in EPA’s limited disapproval
of the regional haze plan submitted by
Kentucky on June 25, 2008, and
amended on May 28, 2010, are satisfied
by §52.941.

Subpart T—Louisiana

m 9. Section 52.985 is added to read as
follows:

§52.985 Visibility protection.

(a) Regional Haze. The requirements
of section 169A of the Clean Air Act are
not met because the regional haze plan
submitted by Louisiana on June 13,
2008, does not include fully approvable
measures for meeting the requirements
of 40 CFR 51.308(d)(3) and 51.308(e)
with respect to emissions of NOx and
SO, from electric generating units. EPA
has given limited disapproval to the
plan provisions addressing these

requirements.
(b) [Reserved]

Subpart X—Michigan

m 10. Section 52.1183 is amended by
revising paragraph (a) and adding new
paragraphs (d), (e), and (f) to read as
follows:

§52.1183 Visibility protection.

(a) Reasonably Attributable Visibility
Impairment. The requirements of

section 169A of the Clean Air Act are
not met because the plan does not
include approvable measures for
meeting the requirements of 40 CFR
51.302, 51.305, and 51.307 for
protection of visibility in mandatory
Class I Federal areas.

(d) Regional Haze. The requirements
of section 169A of the Clean Air Act are
not met because the regional haze plan
submitted by Michigan on November 5,
2010, does not include fully approvable
measures for meeting the requirements
of 40 CFR 51.308(d)(3) and 51.308(e)
with respect to emissions of NOx and
SO from electric generating units. EPA
has given limited approval and limited
disapproval to the plan provisions
addressing these requirements.

(e) Measures Addressing Limited
Disapproval Associated With NOy. The
deficiencies associated with NOx
identified in EPA’s limited disapproval
of the regional haze plan submitted by
Michigan on November 5, 2010, are
satisfied by §52.1186.

(f) Measures Addressing Limited
Disapproval Associated With SO,. The
deficiencies associated with SO,
identified in EPA’s limited disapproval
of the regional haze plan submitted by
Michigan on November 5, 2010, are
satisfied by §52.1187.

Subpart Z—Mississippi

W 11. Section 52.1279 is added to read
as follows:

§52.1279 Visibility protection.

(a) Regional Haze. The requirements
of section 169A of the Clean Air Act are
not met because the regional haze plan
submitted by Mississippi on September
22, 2008, and supplemented on May 9,
2011, does not include fully approvable
measures for meeting the requirements
of 40 CFR 51.308(d)(3) and 51.308(e)
with respect to emissions of NOx and
SO; from electric generating units. EPA
has given limited disapproval to the
plan provisions addressing these

requirements.
(b) [Reserved]

Subpart AA—Missouri

m 12. Section 52.1339 is amended by
revising paragraph (a) and adding new
paragraphs (c), (d), and (e) to read as
follows:

§52.1339 Visibility protection.

(a) Reasonably Attributable Visibility
Impairment. The requirements of
section 169A of the Clean Air Act are
not met because the plan does not
include approvable measures for
meeting the requirements of 40 CFR
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51.306 for protection of visibility in
mandatory Class I Federal areas.
* * * * *

(c) Regional Haze. The requirements
of section 169A of the Clean Air Act are
not met because the regional haze plan
submitted by Missouri on August 5,
2009, and supplemented on January 30,
2012, does not include fully approvable
measures for meeting the requirements
of 40 CFR 51.308(d)(3) and 51.308(e)
with respect to emissions of NOx and
SO, from electric generating units. EPA
has given limited disapproval to the
plan provisions addressing these
requirements.

(d) Measures Addressing Limited
Disapproval Associated With NOx. The
deficiencies associated with NOx
identified in EPA’s limited disapproval
of the regional haze plan submitted by
Missouri on August 5, 2009, and
supplemented on January 30, 2012, are
satisfied by § 52.1326.

(e) Measures Addressing Limited
Disapproval Associated With SO,. The
deficiencies associated with SO,
identified in EPA’s limited disapproval
of the regional haze plan submitted by
Missouri on August 5, 2009, and
supplemented on January 30, 2012, are
satisfied by § 52.1327.

Subpart ll—North Carolina

m 13. Section 52.1776 is added to read
as follows:

§52.1177 Visibility protection.

(a) Regional Haze. The requirements
of section 169A of the Clean Air Act are
not met because the regional haze plan
submitted by North Carolina on
December 17, 2007, does not include
fully approvable measures for meeting
the requirements of 40 CFR 51.308(d)(3)
and 51.308(e) with respect to emissions
of NOx and SO from electric generating
units. EPA has given limited
disapproval to the plan provisions
addressing these requirements.

(b) [Reserved]

Subpart KK—Ohio

W 14. Section 52.1886 is added to read
as follows:

§52.1886 Visibility protection.

(a) Regional Haze. The requirements
of section 169A of the Clean Air Act are
not met because the regional haze plan
submitted by Ohio on March 11, 2011,
does not include fully approvable
measures for meeting the requirements
of 40 CFR 51.308(d)(3) and 51.308(e)
with respect to emissions of NOx and
SO from electric generating units. EPA
has given limited approval and limited

disapproval to the plan provisions
addressing these requirements.

(b) Measures Addressing Limited
Disapproval Associated With NOx. The
deficiencies associated with NOx
identified in EPA’s limited disapproval
of the regional haze plan submitted by
Ohio on March 11, 2011, are satisfied
§52.1882.

(c) Measures Addressing Limited
Disapproval Associated With SO;. The
deficiencies associated with SO,
identified in EPA’s limited disapproval
of the regional haze plan submitted by
Ohio on March 11, 2011, are satisfied by
§52.1883.

Subpart NN—Pennsylvania

m 15. Section 52.2042 is added to read
as follows:

§52.2042 Visibility protection.

(a) Regional Haze. The requirements
of section 169A of the Clean Air Act are
not met because the regional haze plan
submitted by Pennsylvania on
December 20, 2010, does not include
fully approvable measures for meeting
the requirements of 40 CFR 51.308(d)(3)
and 51.308(e) with respect to emissions
of NOx and SO from electric generating
units. EPA has given limited approval
and limited disapproval to the plan
provisions addressing these
requirements.

(b) Measures Addressing Limited
Disapproval Associated With NOx. The
deficiencies associated with NOx
identified in EPA’s limited disapproval
of the regional haze plan submitted by
Pennsylvania on December 20, 2010, are
satisfied §52.2040.

(c) Measures Addressing Limited
Disapproval Associated With SO;. The
deficiencies associated with SO»
identified in EPA’s limited disapproval
of the regional haze plan submitted by
Pennsylvania on December 20, 2010, are
satisfied by § 52.2041.

Subpart PP—South Carolina

m 16. Section 52.2132 is amended by
revising paragraph (a) and adding new
paragraphs (d), (e), and (f) to read as
follows:

§52.2132 Visibility protection.

(a) Reasonably Attributable Visibility
Impairment. The requirements of
section 169A of the Clean Air Act are
not met because the plan does not
include approvable measures for
meeting the requirements of 40 CFR
51.305 and 51.306 for protection of
visibility in mandatory Class I Federal

areas.
* * * * *

(d) Regional Haze. The requirements
of section 169A of the Clean Air Act are
not met because the regional haze plan
submitted by South Carolina on
December 17, 2007, does not include
fully approvable measures for meeting
the requirements of 40 CFR 51.308(d)(3)
and 51.308(e) with respect to emissions
of NOx and SO, from electric generating
units. EPA has given limited
disapproval to the plan provisions
addressing these requirements.

(e) Measures Addressing Limited
Disapproval Associated with NOx. The
deficiencies associated with NOx
identified in EPA’s limited disapproval
of the regional haze plan submitted by
South Carolina on December 17, 2007,
are satisfied by § 52.2140.

(f) Measures Addressing Limited
Disapproval Associated with SO,. The
deficiencies associated with SO,
identified in EPA’s limited disapproval
of the regional haze plan submitted by
South Carolina on December 17, 2007,
are satisfied by § 52.2141.

Subpart RR—Tennessee

m 17. Section 52.2234 is amended by
revising paragraph (a) and adding new
paragraphs (c) and (d) to read as follows:

§52.2234 Visibility protection.

(a) Regional Haze. The requirements
of section 169A of the Clean Air Act are
not met because the regional haze plan
submitted by Tennessee on April 4,
2008, does not include fully approvable
measures for meeting the requirements
of 40 CFR 51.308(d)(3) and 51.308(e)
with respect to emissions of NOx and
SO from electric generating units. EPA
has given limited approval and limited
disapproval to the plan provisions

addressing these requirements.
* * * * *

(c) Measures Addressing Limited
Disapproval Associated with NOy. The
deficiencies associated with NOx
identified in EPA’s limited disapproval
of the regional haze plan submitted by
Tennessee on April 4, 2008, are satisfied
by § 52.2240.

(d) Measures Addressing Limited
Disapproval Associated with SO,. The
deficiencies associated with SO,
identified in EPA’s limited disapproval
of the regional haze plan submitted by
Tennessee on April 4, 2008, are satisfied
by §52.2241.

Subpart SS—Texas

m 18. Section 52.2304 is amended by
revising paragraph (a) and adding new
paragraph (c) to read as follows:
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§52.2304 Visibility protection.

(a) Reasonably Attributable Visibility
Impairment. The requirements of
section 169A of the Clean Air Act are
not met because the plan does not
include fully approvable measures for
meeting the requirements of 40 CFR
51.305 for protection of visibility in
mandatory Class I Federal areas.

* * * * *

(c) Regional Haze. The requirements
of section 169A of the Clean Air Act are
not met because the regional haze plan
submitted by Texas on March 31, 2009,
does not include fully approvable
measures for meeting the requirements
of 40 CFR 51.308(d)(3) and 51.308(e)
with respect to emissions of NOx and
SO, from electric generating units. EPA
has given limited disapproval to the
plan provisions addressing these
requirements.

Subpart VV—Virginia

m 19. Section 52.2452 is amended by
revising paragraph (a) and adding new
paragraphs (d), (e), and (f) to read as
follows:

§52.2452 Visibility protection.

(a) Reasonably Attributable Visibility
Impairment. The requirements of
section 169A of the Clean Air Act are
not met because the plan does not
include approvable measures for
meeting the requirements of 40 CFR
51.305 and 51.306 for protection of
visibility in mandatory Class I Federal
areas.

(d) Regional Haze. The requirements
of section 169A of the Clean Air Act are
not met because the regional haze plan
submitted by Virginia on July 17, 2008,
March 6, 2009, January 14, 2010,
October 4, 2010, November 19, 2010,
and May 6, 2011, does not include fully
approvable measures for meeting the
requirements of 40 CFR 51.308(d)(3) and
51.308(e) with respect to emissions of
NOx and SO, from electric generating
units. EPA has given limited approval
and limited disapproval to the plan
provisions addressing these
requirements.

(e) Measures Addressing Limited
Disapproval Associated with NOx. The
deficiencies associated with NOx
identified in EPA’s limited disapproval
of the regional haze plan submitted by
Virginia on July 17, 2008, March 6,
2009, January 14, 2010, October 4, 2010,
November 19, 2010, and May 6, 2011,
are satisfied by § 52.2440.

(f) Measures Addressing Limited
Disapproval Associated with SO,. The
deficiencies associated with SO,
identified in EPA’s limited disapproval

of the regional haze plan submitted by
Virginia on July 17, 2008, March 6,
2009, January 14, 2010, October 4, 2010,
November 19, 2010, and May 6, 2011,
are satisfied by § 52.2441.

Subpart XX—West Virginia

m 20. Section 52.2533 is amended by
revising paragraphs (a) and (d) and
adding new paragraphs (e) and (f) to
read as follows:

§52.2533 Visibility protection.

(a) Reasonably Attributable Visibility
Impairment. The requirements of
section 169A of the Clean Air Act are
not met because the plan does not
include approvable measures for
meeting the requirements of 40 CFR
51.305, 51.306, and 51.307 for
protection of visibility in mandatory
Class I Federal areas.

* * * * *

(d) Regional Haze. The requirements
of section 169A of the Clean Air Act are
not met because the regional haze plan
submitted by West Virginia on June 18,
2008, does not include fully approvable
measures for meeting the requirements
of 40 CFR 51.308(d)(3) and 51.308(e)
with respect to emissions of NOx and
SO, from electric generating units. EPA
has given limited approval and limited
disapproval to the plan provisions
addressing these requirements.

(e) Measures Addressing Limited
Disapproval Associated with NOx. The
deficiencies associated with NOx
identified in EPA’s limited disapproval
of the regional haze plan submitted by
West Virginia on June 18, 2008, are
satisfied by § 52.2540.

(f) Measures Addressing Limited
Disapproval Associated with SO.. The
deficiencies associated with SO,
identified in EPA’s limited disapproval
of the regional haze plan submitted by
West Virginia on June 18, 2008, are
satisfied by § 52.2541.

[FR Doc. 2012-13693 Filed 6-6—-12; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2010-0394; FRL-9663-1]
Approval and Promulgation of Air

Quality Implementation Plans; lllinois;
Consumer Products and AIM Rules

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is approving the addition
of a new rule to the Illinois State

Implementation Plan (SIP) submitted by
the Illinois Environmental Protection
Agency (IEPA) on April 7, 2010. The
rule being approved into the SIP is Title
35 Illinois Administrative Code (IAC)
Part 223, “Standards and Limitations for
Organic Material Emissions for Area
Sources.” The rule is approvable
because it is at least as stringent, and in
some cases more stringent than, EPA’s
national consumer products and
architectural and industrial
maintenance (AIM) coatings rules.
However, EPA is conditionally
approving four specific paragraphs in
the rule, based on a September 2, 2011,
letter from IEPA committing to correct
the noted deficiencies in these
paragraphs within one year of July 9,
2012.

DATES: This final rule is effective on July
9, 2012.

ADDRESSES: EPA has established a
docket for this action under Docket ID
No. EPA-R05-0OAR-2010-0394. All
documents in the docket are listed on
the www.regulations.gov Web site.
Although listed in the index, some
information is not publicly available,
i.e., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois 60604. This facility is open from
8:30 a.m. to 4:30 p.m., Monday through
Friday, excluding Federal holidays. We
recommend that you telephone Anthony
Maietta, Environmental Protection
Specialist, at (312) 353—-8777 before
visiting the Region 5 office.

FOR FURTHER INFORMATION CONTACT:
Anthony Maietta, Environmental
Protection Specialist, Control Strategies
Section, Air Programs Branch (AR-18]J),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353-8777,
maietta.anthony@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

1. Background

II. Did EPA receive any comments on our
proposed rulemaking?

III. What action is EPA taking?

IV. Statutory and Executive Order Reviews
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I. Background

On April 7, 2010, IEPA submitted a
request for EPA to approve 35 IAC Part
223, titled, “Standards and Limitations
for Organic Material Emissions for Area
Sources,” into the Illinois SIP. This Part
includes measures to limit volatile
organic compounds (VOC) emissions by
requiring reductions in the VOC content

of consumer products and AIM coatings.

Consumer products are a wide array of
sprays, gels, cleaners, adhesives, and
other chemically formulated products
that are purchased for personal or
institutional use and that emit VOC
through their consumption, storage,
disposal, destruction, or decomposition.
AIM coatings are paints, varnishes, and
other similar coatings that are meant for
use on external surfaces of buildings or
other outside structures and that emit
VOC through similar means to
consumer products. See EPA’s October
27,2011, proposed approval at 76 FR
66663 for discussion of the provisions
in this rule.

The VOC limits for consumer
products and AIM coatings in 35 IAC
Part 223 are based on existing California
Air Resources Board (CARB) regulations
and model rules developed by the
Ozone Transport Commission (OTC) for
consumer products and AIM coatings.
The VOC limits that Illinois adopted for
consumer products are at least as
stringent, and in some cases more
stringent than EPA’s national consumer
products rule, “National Volatile
Organic Compound Emission Limits for
Consumer Products,” 40 CFR part 59,
Subpart C. The VOC limits that Illinois
adopted for AIM coatings are at least as
stringent, and in some cases more
stringent than EPA’s national AIM rule,
“National Volatile Organic Compound
Emission Standards for Architectural
Coatings,” 40 CFR part 59, Subpart D.
Because the consumer products and
AIM limits Illinois adopted are at least
as stringent, and in some cases are more
stringent than EPA’s VOC limits for
these product categories, the new Part
223 is approvable into the Illinois SIP.
It should be noted that, while Illinois is
not an OTC member state, they have
voluntarily chosen to adopt these VOC
limits to create more consistency in
regional and national markets for
consumer products and AIM coatings.

During our rule-by-rule review of
Mlinois’ submittal, we identified four
paragraphs within 35 IAC Part 223 that
contained errors. Under section
110(k)(4) of the Clean Air Act (CAA),
EPA may conditionally approve a
portion of a SIP revision based on a
commitment from a state to adopt
specific enforceable measures by a date

certain that is no more than one year
from the date of conditional approval.
We notified IEPA about these errors,
and on September 2, 2011, Illinois sent
EPA a letter committing to amend these
paragraphs to display the correct limits
and limit categories and submit the
revised paragraphs to EPA within one
year of our final approval. The four
provisions containing errors are 35 IAC
223.205(6)(A), 35 IAC 223.205(6)(B), 35
IAC 223.205(17)(A), and 35 IAC
223.205(17)(B). The errors involved
incorrect high volatility organic material
and medium volatility organic material
limits.

On October 27, 2011, we proposed to
approve 35 IAC Part 223 into the Illinois
SIP (76 FR 66663). We also proposed to
conditionally approve the four
erroneously labeled paragraphs within
the State’s submittal of 35 IAC Part 223
based on the September 2, 2011,
commitment from Illinois to amend
these paragraphs to display the correct
limits and limit categories and submit
the revised paragraphs to EPA within
one year of our final approval.

II. Did EPA receive any comments on
our proposed rulemaking?

EPA did not receive any comments on
our proposed rulemaking. Therefore,
EPA is making its approval final.

ITII. What action is EPA taking?

EPA is approving into the Illinois SIP
35 IAC Part 223, “Standards and
Limitations for Organic Material
Emissions for Area Sources,” except
that EPA is conditionally approving
paragraphs (6)(A), (6)(B), (17)(A), and
(17)(B) of 35 IAC Part 223.205. This
conditional approval is based on a
commitment from the State sent on
September 2, 2011, to correct these
paragraphs within one year of July 9,
2012. If this condition is not fulfilled
within one year of the effective date of
final rulemaking, the conditional
approval will automatically revert to
disapproval, as of the deadline for
meeting the conditions, without further
action from EPA. EPA will subsequently
publish a notice in the Federal Register
informing the public of a disapproval. If
Ilinois submits final and effective rule
revisions correcting the deficiencies
within one year from the effective date
of this conditional approval, EPA will
publish a subsequent notice in the
Federal Register to acknowledge
conversion of the conditional approval
to a full approval.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission

that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Isnot a “significant regulatory
action”” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state, and EPA notes that
it will not impose substantial direct
costs on tribal governments or preempt
tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
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agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 6, 2012. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Volatile organic compounds.

Dated: April 9, 2012.
Susan Hedman,
Regional Administrator, Region 5.

40 CFR part 52 is amended as follows:
PART 52—[AMENDED]

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart O—lllinois

m 2. Section 52.719 is added to read as
follows:

§52.719 Identification of plan—
Conditional approval.

On April 7, 2010, Illinois submitted
an amendment to its State
Implementation Plan to add a new rule
that limits the amount of volatile
organic compounds (VOCs) from
consumer products and architectural
and industrial maintenance coatings at
Part 223 of Title 35 of the Illinois
Administrative Code (35 IAC 223).
Paragraphs (a)(6) and (a)(17), of 35 IAC
223.205 contain errors in the VOC limits
listed for aerosol- and non aerosol-based
antiperspirants and deodorants. 35 IAC
233.205(a)(6)(A) erroneously provides

two high-volatility VOC limits for
aerosol-based antiperspirants when
there should be both a high- and
medium-volatility limit for this
category. 35 IAC 233.205(a)(6)(B)
erroneously provides two medium-
volatility VOC limits for non aerosol-
based antiperspirants when there
should be both a high- and medium-
volatility limit for this category. 35 IAC
233.205(a)(17)(A) erroneously provides
two high-volatility VOC limits for
aerosol-based deodorants when there
should be both a high- and medium-
volatility limit for this category. 35 IAC
233.205(a)(17)(B) erroneously provides
two medium-volatility VOC limits for
non aerosol-based deodorants when
there should be both a high- and
medium-volatility limit for this
category. The paragraphs are
conditionally approved contingent on
Illinois submitting to EPA revised
provisions correcting these errors by
July 8, 2013.

(i) Incorporation by reference. Illinois
Administrative Code; Title 35:
Environmental Protection; Subtitle B:
Air Pollution; Chapter I: Pollution
Control Board; Subchapter ¢: Emission
Standards and Limitation for Stationary
Sources; Part 223: Standards and
Limitations for Organic material
Emissions for Area Sources; Section
205: Standards; paragraphs (a)(6) and
(a)(17), effective on June 8, 2009.

(ii) [Reserved]
m 3. Section 52.720 is amended by

adding paragraph (c)(191) to read as
follows:

§52.720 Identification of plan.
* * * * *
(C] * * %

(191) On April 7, 2010, Illinois
submitted an amendment to its State
Implementation Plan to add a new rule
at 35 Illinois Administrative Code Part
223 that limits the amount of volatile
organic compounds from consumer
products and architectural and
industrial maintenance coatings.

(i) Incorporation by reference. (A)
Illinois Administrative Code; Title 35:
Environmental Protection; Subtitle B:
Air Pollution; Chapter I: Pollution
Control Board; Subchapter c: Emission
Standards and Limitation for Stationary
Sources; Part 223: Standards and
Limitations for Organic material
Emissions for Area Sources, except for
223.205(a)(6) and (a)(17), effective June
8, 2009.

(B) [Reserved]
[FR Doc. 2012-13447 Filed 6-6—12; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 11
[EB Docket No. 04-296; FCC 12-7]

Review of the Emergency Alert System

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: In this document, the
Commission announces that the Office
of Management and Budget (OMB) has
approved, for a period of six months,
the information collection associated
with the Commission’s Review of the
Emergency Alert System, Fifth Report
and Order (Order). This document is
consistent with the Order, which stated
that the Commission would publish a
document in the Federal Register
announcing the effective date of
amendments adopted therein that were
subject to OMB approval.

DATES: The amendments to 47 CFR
11.21(a), 11.33(a)(4), 11.41(b), 11.42,
11.54(b)(13), and 11.55 published at 77
FR 16688, March 22, 2012, are effective
June 7, 2012.

FOR FURTHER INFORMATION CONTACT:
Gregory Cooke, Policy Division, Public
Safety and Homeland Security Bureau,
at (202) 418-2351, or email:
gregory.cooke@fcc.gov.

SUPPLEMENTARY INFORMATION: This
document announces that, on May 16,
2012, OMB approved, for a period of six
months, the information collection
requirements contained in the
Commission’s Order, FCC 11-92,
published at 77 FR 16688, March 22,
2012. The OMB Control Number is
3060—1169. The Commission sought
emergency OMB approval and will now
conduct all the regular OMB processes
to obtain the full three-year clearance
from them. The Commission publishes
this notice as an announcement of the
effective date of the rules. If you have
any comments on the burden estimates
listed below, or how the Commission
can improve the collections and reduce
any burdens caused thereby, please
contact Judith B. Herman, Federal
Communications Commission, Room 1—
C823, 445 12th Street SW., Washington,
DC 20554. Please include the OMB
Control Number, 3060-1169, in your
correspondence. The Commission will
also accept your comments via email at
PRA@fcc.gov.

To request materials in accessible
formats for people with disabilities
(Braille, large print, electronic files,
audio format), send an email to


mailto:gregory.cooke@fcc.gov
mailto:PRA@fcc.gov
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fec504@fcc.gov or call the Consumer
and Governmental Affairs Bureau at
(202) 418-0530 (voice), (202) 418—0432
(TTY).

Synopsis

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the FCC is notifying the public that it
received emergency OMB approval on
May 16, 2012, for the information
collection requirements contained in the
modifications to the Commission’s rules
in 47 CFR part 11. Under 5 CFR part
1320, an agency may not conduct or
sponsor a collection of information
unless it displays a current, valid OMB
Control Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a current, valid OMB Control
Number. The OMB Control Number is
3060-1169.

The foregoing notice is required by
the Paperwork Reduction Act of 1995,
Public Law 104-13, October 1, 1995,
and 44 U.S.C. 3507.

The total annual reporting burdens
and costs for the respondents are as
follows:

OMB Control Number: 3060-1169.

OMB Approval Date: May 16, 2012.

OMB Expiration Date: November 30,
2012.

Title: Part 11—Emergency Alert
System, Fifth Report and Order, FCC
12-7.

Form Number: N/A.

Respondents: Business or other for-
profit entities, not-for-profit institutions,
and state, local or tribal government.

Number of Respondents and
Responses: 20 respondents; 20
responses.

Estimated Time per Response: 20
hours.

Frequency of Response: On-occasion
reporting requirements and
recordkeeping requirements.

Obligation to Respond: Voluntary.
The statutory authority for this
information collection is found at
sections 1, 2, 4(i), 201-205, and
226(h)(1)(A) of the Communications Act
of 1934, as amended (Act), 47 U.S.C.
151, 152, 154(i), 201-205, and
226(h)(1)(A).

Total Annual Burden: 400 hours.

Total Annual Cost: N/A.

Nature and Extent of Confidentiality:
There is no need for confidentiality.

Needs and Uses: Part 11 contains
rules and regulations providing for an
emergency alert system (EAS). The EAS
provides the President with the
capabililty to provide immediate
communications and information to the

general public during periods of
national emergency. The EAS also
provides state and local governments
and the National Weather Service with
the capability to provide immediate
communcations and information to the
general public concerning emergency
situations posing a threat to life and
property. In the Order, the Federal
Communications Commission
(Commission) adopts amendments to its
Part 11 rules governing the EAS to more
fully codify the existing obligation to
process alert messages formatted in the
Common Alerting Protocol and to
streamline, and to streamline and clarify
these rules eliminate superfluous and
stale requirements and generally
enhance their effectiveness. Some of
these amendments modify or clarify
existing information collection
requirements. Accordingly, the
Commission sought and obtained
authorization to modify such various
information collection requirements that
already existed in the Part 11 rules.

Federal Communications Commission.
Marlene H. Dortch,

Secretary.

[FR Doc. 2012-13789 Filed 6—6—-12; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 64
[CG Docket No. 10-51; FCC 11-118]

Structure and Practices of the Video
Relay Service Program

AGENCY: Federal Communications
Commission.

ACTION: Correcting amendments.

SUMMARY: This document contains a
correction to the interim regulations of
the Commission’s rules, which were
published in the Federal Register on
Monday, August 5, 2011. The interim
regulations require Internet-based
Telecommunications Relay Service
(iTRS) providers certify, under penalty
of perjury, that their certification
applications and annual compliance
filings are truthful, accurate, and
complete.

DATES: Effective June 7, 2012.

FOR FURTHER INFORMATION CONTACT:
Gregory Hlibok, Consumer and
Governmental Affairs Bureau at (202)
559-5158 (voice/videophone), or email
Gregory.Hlibok@fcc.gov.

SUPPLEMENTARY INFORMATION:
The Federal Communications
Commission published a document

amending 47 CFR 64.606 in the Federal
Register of August 5, 2011, (76 FR
47476). The amended rules are
necessary to help ensure that the
Commission has true and complete
information, thereby ensuring that only
qualified providers are eligible for
compensation from the Interstate TRS
Fund (Fund).

Need for Correction

As published, the interim regulations
inadvertently omitted regulatory text
which may prove to be misleading and
needs to be corrected accordingly.

List of Subjects in 47 CFR Part 64

Individuals with disabilities,
Reporting and recordkeeping
requirements, Telecommunications.

Federal Communications Commission.

Marlene H. Dortch,
Secretary.

Accordingly, 47 CFR part 64 is
corrected by making the following
correcting amendments:

PART 64—-MISCELLANEOUS RULES
RELATING TO COMMON CARRIERS

m 1. The authority citation for part 64
continues to read as follows:

Authority: 47 U.S.C. 154, 254(k);
403(b)(2)(B), (c), Pub. L. 104-104, 110 Stat.
56. Interpret or apply 47 U.S.C. 201, 218, 222,
225, 226, 227, 228, 254(k), 616, and 620
unless otherwise noted.

m 2. Amend § 64.606 by adding
paragraph (a)(2)(v) to read as follows:

§64.606 Internet-based TRS provider and
TRS program certification.

(a) * x %

(2) EE

(v) The chief executive officer (CEO),
chief financial officer (CFO), or other
senior executive of an applicant for
Internet-based TRS certification under
this section with first hand knowledge
of the accuracy and completeness of the
information provided, when submitting
an application for certification under
paragraph (a)(2) of this section, must
certify as follows: I swear under penalty
of perjury that I am

(name and title),
an officer of the above-

named applicant, and that I have
examined the foregoing submissions,
and that all information required under
the Commission’s rules and orders has
been provided and all statements of fact,
as well as all documentation contained
in this submission, are true, accurate,
and complete.
* * * * *
[FR Doc. 2012-13791 Filed 6-6—12; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

MERIT SYSTEMS PROTECTION
BOARD

5 CFR Parts 1200, 1201, 1203, 1208,
and 1209

Practices and Procedures

AGENCY: Merit Systems Protection
Board.

ACTION: Proposed rule.

SUMMARY: The Merit Systems Protection
Board (MSPB or the Board), following
an internal review of MSPB regulations
and after consideration of comments
received from MSPB stakeholders, is
proposing to amend its rules of practice
and procedure in order to improve and
update the MSPB’s adjudicatory
processes.

DATES: Submit written comments on or
before July 23, 2012.

ADDRESSES: Submit your comments
concerning this proposed rule by one of
the following methods and in
accordance with the relevant
instructions:

Email: mspb@mspb.gov. Comments
submitted by email can be contained in
the body of the email or as an
attachment in any common electronic
format, including word processing
applications, HTML and PDF. If
possible, commenters are asked to use a
text format and not an image format for
attachments. An email should contain a
subject line indicating that the
submission contains comments to the
MSPB’s proposed rule. The MSPB asks
that parties use email to submit
comments if possible. Submission of
comments by email will assist MSPB to
process comments and speed
publication of a final rule;

Fax: (202) 653—7130. Faxes should be
addressed to William D. Spencer and
contain a subject line indicating that the
submission contains comments
concerning the MSPB’s proposed rule;

Mail or other commercial delivery:
William D. Spencer, Clerk of the Board,
Merit Systems Protection Board, 1615 M
Street NW., Washington, DC 20419;

Hand delivery or courier: Should be
addressed to William D. Spencer, Clerk
of the Board, Merit Systems Protection
Board, 1615 M Street NW., Washington,
DC 20419, and delivered to the 5th floor
reception window at this street address.
Such deliveries are only accepted
Monday through Friday, 9 a.m. to
4:30 p.m., excluding Federal holidays.

Instructions: As noted above, MSPB
requests that commenters use email to
submit comments, if possible. All
comments received will be included in
the public docket without change and
will be made available online at
www.mspb.gov/regulatoryreview/
index.htm, including any personal
information provided, unless the
comment includes information claimed
to be Confidential Business Information
or other information whose disclosure is
restricted by law. Those desiring to
submit anonymous comments must
submit comments in a manner that does
not reveal the commenters identity,
include a statement that the comment is
being submitted anonymously, and
include no personally-identifiable
information. The email address of a
commenter who chooses to submit
comments using email will not be
disclosed unless it appears in comments
attached to an email or in the body a
comment.

FOR FURTHER INFORMATION CONTACT:
William D. Spencer, Clerk of the Board,
Merit Systems Protection Board, 1615 M
Street NW., Washington, DC 20419;
(202) 653-7200, fax: (202) 653—7130 or
email: mspb@mspb.gov.
SUPPLEMENTARY INFORMATION: This
proposed rule is the product of a
comprehensive internal review of
MSPB’s adjudicatory regulations, the
first such review since the
establishment of MSPB in 1979. This
review began in January 2011 when the
Board solicited suggestions for revisions
to MSPB’s adjudicatory regulations from
MSPB staff. Subsequently, an internal
working group was created to review the
proposals submitted by MSPB staff,
identify meritorious proposals, and
develop draft amendments to MSPB’s
regulations. During the working group’s
deliberations, MSPB also received two
requests for rulemaking from interested
parties, and those requests were
considered during the internal review
process.

The recommendations prepared by
the internal working group were

preliminarily evaluated by the Board
Members. The internal working group
then sought input from over 30
stakeholder agencies, organizations, and
individuals in accordance with the
public participation requirement in
Executive Order 13563, “Improving
Regulation and Regulatory Review.”
The stakeholders were invited to
provide comments concerning the
preliminary recommendations of the
working group. The stakeholders were
also asked to propose needed changes to
any of MSPB’s adjudicatory regulations
not identified by the internal review.
Comments were received from 15
stakeholders, and those entities were
offered an opportunity to present any
additional comments at a meeting with
representatives of MSPB’s internal
working group. That meeting was held
on March 6, 2012, at MSPB’s
headquarters, and the 6 stakeholders
who responded to the invitation were
each allocated 10 minutes to speak.
Although members of MSPB’s internal
working group attended the meeting to
hear the presentations by the
stakeholders, the Board Members did
not attend. Following the stakeholder
presentations, MSPB’s internal working
group reconvened to draft a proposed
rule for consideration by the Board
Members.

The proposed rule published today is
therefore the result of the most
comprehensive review of MSPB’s
adjudicatory procedures ever
undertaken. In order to ensure
transparency and to assist the parties
who wish to comment, MSPB’s
communications with stakeholders,
responses received from the
stakeholders, and a transcript of the
stakeholders’ March 6, 2012 oral
presentations are available for review by
the public at www.mspb.gov/
regulatoryreview/index.htm.

Scope of Comments Requested

The MSPB asks commenters to
provide their views on the regulations
proposed by MSPB. The MSPB also
invites additional comments on any
other aspect of MSPB’s adjudicatory
regulations that commenters believe
should be amended.

Summary of Changes

Set forth below is a summary of the
amendments proposed by the MSPB.


http://www.mspb.gov/regulatoryreview/index.htm
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Section 1200.4 Petition for
Rulemaking

This proposed amendment
authorizing petitions requesting the
MSPB to amend its regulations is 5
U.S.C. 7121specifically authorized by 5
U.S.C. 553(e), which states that ““[e]ach
agency shall give an interested person
the right to petition for the issuance,
amendment, or repeal of a rule.” At
present, the MSPB has no procedures in
place for responding to these requests.
This proposed amendment will ensure
that parties wishing to petition the
Board for regulatory changes are aware
of their right to make such a request and
the MSPB’s procedures for filing and
responding to such requests.

Section 1201.3 Appellate Jurisdiction

The MSPB proposes to amend the
opening paragraph to explain that this
regulation is not a source of MSPB
jurisdiction and that the cited laws and
regulations need to be consulted to
determine the MSPB’s jurisdiction. The
proposed amendment emphasizes that
jurisdiction depends on the nature of
the employment or position held as well
as the nature of the action taken. The
proposed regulation also revises the
listing of appealable actions within the
MSPB’s appellate jurisdiction to achieve
several ends: (1) To make the
regulations easier to understand (plain
English where possible); (2) to give each
category of appealable action a
descriptive label; (3) to list appealable
actions in order from most common to
least common; and (4) to group like
actions together, which resulted in a list
of 11 appealable actions instead of the
previous 20.

Section 1201.4 General Definitions

The MSPB proposes revising
subsection (a) to eliminate the phrase
“attorney-examiner,” which was
believed to be an archaic term, and
substitute the language of 5 U.S.C.
7701(b)(1).

The MSPB is proposing to revise
subsection (j) out of a concern that the
definition of “date of service” is both
circular (“the date on which documents
are served”) and unclear, since
“service” is defined as the “process of
furnishing a copy of any pleading” to
the MSPB and other parties. It is thus
not clear if the date of service refers to
when a pleading is sent out, e.g., the
postmark date, or when the pleading is
received. Parties have interpreted “‘date
of service” both ways. The revised
regulation resolves this ambiguity by
providing that “date of service” refers to
when a document is sent out, not when
it is received.

The MSPB further determined that it
was inequitable to allow the amount of
time that a party has to file a pleading
depend on the method of service used
by the opposing party. To redress such
inequity the proposed regulation also
states that “whenever a regulation in
this part bases a party’s deadline for
filing a pleading on the date of service
of some previous document, and the
previous document was served on the
party by mail, the filing deadline will be
extended by 5 calendar days.” This
incorporates the presumption of 5 CFR
1201.4(k) that mailed documents are
received 5 days after the postmark date.

Section 1201.14 Electronic Filing
Procedures

The MSPB proposes adding new
subsections (4) and (5) to section (c) to
reflect current policy and procedure
regarding Sensitive Security Information
(SSI) and classified information. The
MSPB has determined that it is
inappropriate to use the e-Appeal
Online system for SSI or classified
information. The proposed revision to
section (m) makes the regulation
consistent with the intent expressed by
the Board when it originally published
this provision at 73 FR 10127, 10128
(2008). Finally, an additional subsection
is being proposed to 5 CFR 1201.14 to
provide that amici are not permitted to
e-file. The MSPB considered the option
of reconfiguring e-Appeal Online to
address Privacy Act concerns and allow
amici to file using e-Appeal Online but
determined that the cost of such a
change was not justified considering
how rarely the Board receives amicus
briefs.

Section 1201.21 Notice of Appeal
Rights

As discussed more fully below, in
connection with jurisdiction over
Individual Right of Action (IRA) appeals
under Part 1209, the Board is proposing
to change longstanding jurisprudence
concerning allegations of reprisal for
whistleblowing under 5 U.S.C.
2302(b)(8) where an employee has been
subjected to an otherwise appealable
action. Under the provisions of 5 U.S.C.
7121(g)(3), such an employee “may elect
not more than one’ of 3 remedies: (A)
An appeal to the Board under 5 U.S.C.
7701; (B) a negotiated grievance under
5 U.S.C. 7121(d); or (C) corrective action
under subchapters II and III of 5 U.S.C.
chapter 12, i.e., a complaint filed with
OSC (5 U.S.C. 1214), which can be
followed by an IRA appeal filed with
the Board (5 U.S.C. 1221). Under
subsection (g)(4), an election is deemed
to have been made based on which of
the 3 actions the individual files first.

A plain reading of § 7121(g) would
appear to indicate that, contrary to
longstanding Board precedent, an
individual who has been subjected to an
otherwise appealable action, but who
seeks corrective action from the Office
of Special Counsel (OSC) before filing
an appeal with the Board, has elected an
IRA appeal, and is limited to the rights
associated with such an appeal, i.e., the
only issue before the Board is whether
the agency took one or more covered
personnel actions against the appellant
in retaliation for making protected
whistleblowing disclosures; the agency
need not prove the elements of its case,
and the appellant may not raise other
affirmative defenses. As discussed in 5
CFR 1209.2 below, the proposed
regulation would overrule the Board’s
longstanding precedent in this area.

The proposed regulation would
require agencies to fully notify
employees of their rights in these
situations so that they can make an
informed choice among the available 3
options. Paragraph (e) was added to
require notice in mixed cases.

Section 1201.22 Filing an Appeal and
Responses to Appeals

The MSPB proposes to revise this
regulation to include a new section
stating the MSPB’s general rule about
constructive receipt. This provision also
includes several illustrative examples.

Section 1201.23 Computation of Time

The MSPB proposes to amend the first
sentence of this regulation so that it will
apply to all situations in which a
deadline for action is set forth in the
MSPB’s regulations or by a judge’s
order, including discovery requests and
responses between the parties.

Section 1201.24 Content of an Appeal;
Right to Hearing

The proposed revision radically
reduces the scope of requested
attachments from “any relevant
documents” to a request for the
proposal notice as well as the decision
notice, and for the SF-50 if available. It
also cautions appellants not to delay
filing and miss a deadline if they lack
any of these documents.

In the MSPB’s experience these
documents, in conjunction with the
items of information mandated in 5 CFR
1201.24(a)(1)—(9), are all that is
necessary in order to docket a new
appeal and issue appropriate
acknowledgment and jurisdictional
orders. Under the current regulation,
appellants frequently file numerous
attachments, many of which will be
included as part of the agency file, and



Federal Register/Vol. 77, No. 110/ Thursday, June 7, 2012 /Proposed Rules

33665

other documents that are not relevant to
the disposition of the appeal.

The proposed regulation does not
mandate the attachment of documents
that would demonstrate that the
appellant has satisfied the jurisdictional
requirement of exhausting an
administrative procedure in IRA and
Veterans Employment Opportunity Act
(VEOA) appeals. Obtaining such
documents is best left to
acknowledgment and jurisdictional
orders issued after an appeal is filed.
The current MSPB Appeal Form
requests the attachment of numerous
documents. If the proposed revision is
adopted, the MSPB will revise the
Appeal Form so that it is consistent
with the regulation.

The definition of “right to hearing” in
paragraph (d) is amended to explain that
“in an appeal under 5 U.S.C. 7701, an
appellant generally has a right to a
hearing on the merits if the appeal has
been timely filed and the Board has
jurisdiction over the appeal.”

Section 1201.28 Case Suspension
Procedures

The MSPB proposes to overhaul its
case suspension procedures. Unlike the
current regulation, the draft regulation
does not include separate subsections
for unilateral requests and joint
requests. The amended regulation
allows for more than a single 30-day
suspension period and eliminates the
current restrictions on when a request
must be filed.

Section 1201.29 Dismissal With
Prejudice

This proposed regulation codifies
existing case law concerning dismissals
without prejudice. See, e.g., Wheeler v.
Department of Defense, 113 M.S.P.R.
519, 0 7 (2010); Milner v. Department of
Justice, 87 M.S.P.R. 660, q 13 (2001).
The regulation also recognizes the
necessity to give administrative judges
discretion to grant dismissals without
prejudice and does not include a
requirement that cases that have been
dismissed without prejudice should
automatically be reinstated because
many cases are not reinstated at all
following a dismissal without prejudice.
The regulation sets forth a rule requiring
the judge to fix a date certain by which
the appeal must be refiled. In a case
where the setting of such a date is
impractical, the rule includes a
reference to a judge’s authority under 5
CFR 1201.12 to waive the regulation
when appropriate.

Section 1201.31

The “‘or after 15 days” clause is
proposed to be added at the end of the

Representatives

third sentence in 5 CFR 1201.31(b) to
acknowledge that a representative’s
conflict of interest may not be readily
apparent. The MSPB also proposes to
move the provisions in 5 CFR
1201.31(d) governing exclusion and
other sanctions for contumacious
behavior by parties and representatives
to 5 CFR 1201.43 (Sanctions). See that
section for proposed revisions.

Section 1201.33 Federal Witnesses

The proposed language has been
added to clarify that an agency’s
responsibility under this regulation
includes producing witnesses at
depositions as well as at hearings.

Section 1201.34 Intervenors and
Amicus Curiae

The present regulation defines an
amicus curiae as a person/organization
that files a brief with ‘“‘the judge,” and
that persons/organizations may, in the
discretion of “the judge,” be granted
permission to file a brief. In practice, the
Board has recently been receiving
motions to file amicus briefs for the first
time on petition for review, and the
Board has been granting at least some of
those requests. The proposed regulation
addresses this discrepancy and also
provides further explanation as to what
an amicus is permitted to do.

In addition, there are presently no
criteria in the regulation indicating
when requests to file amicus briefs will
be granted or denied. The proposed
regulation sets forth general guidelines
while maintaining the current language
that provides that such requests may be
granted in the judge’s (or Board’s)
discretion. These general guidelines
(legitimate interest, no undue delay,
material contribution to proper
disposition) are similar to those found
in the regulations of some other federal
adjudicatory agencies.

Section 1201.36 Consolidating and
Joining Appeals

In the second sentence of subsection
(a)(2), the MSPB proposes to substitute
“removal” for “dismissal.” Dismissal is
not a term used by the Board to describe
an employee’s separation from
employment for disciplinary reasons.

Section 1201.41 Judges

The proposed amendment reflects the
language used in the MSPB Strategic
Plan.

Section 1201.42 Disqualifying a Judge

The proposed amendment reflects the
fact that under current MSPB practice a
judge who considers himself or herself
disqualified notifies the Regional
Director, not the Board.

Section 1201.43 Sanctions

Excluding parties and representatives
for contumacious behavior is currently
covered by 5 CFR 1201.31
(Representatives). The MSPB believes
that this subject is better covered under
5 CFR 1201.43 (Sanctions), as exclusion
or other action for contumacious
behavior is a sanction. The revised
regulation would give explicit authority
for suspending or terminating a hearing
that has begun. The proposed rule also
deletes the requirement of a show-cause
order in favor a general requirement
that, before imposing a sanction, the
judge must provide a prior warning and
document the reasons for any sanction.
A formal show-cause order is simply not
feasible where the misconduct occurs
during a hearing. Similarly, the
proposed rule also proposes to eliminate
the provision for an interlocutory appeal
of a sanction for contumacious behavior.
The MSPB believes that review of
sanctions of this nature via petition for
review is sufficient and delaying the
entire proceeding to adjudicate the
appropriateness of a sanction is not
warranted. The proposed rule also
amends this regulation to permit a judge
to limit participation by a representative
without excluding the representative
from the case entirely. Finally, the
proposed rule deletes the term
“appellant’s representative” and instead
substitutes the term ““party’s
representative.”

Section 1201.51
Hearing

Scheduling the

The current extensive list of fixed
hearing sites contained in Appendix III
of Part 1201 causes administrative
inefficiencies and can have adverse
budgetary considerations for the MSPB,
as the cost of airfares are renegotiated by
GSA each fiscal year and cost of court
reporters can vary considerably from
one city to the next. This proposal gives
the MSPB greater flexibility to change
approved hearing sites listed on the
Board’s public Web site instead of
changing Appendix III through a
Federal Register notice.

Section 1201.52 Public Hearings

This proposed amendment would
give administrative judges express
authority to control the use of electronic
devices at a hearing.

Section 1201.53 Record of Proceedings

The MSPB proposes to make several
changes to the regulation. In light of
changing technology, the term ‘““tape
recording” has been replaced by the
word “‘recording” and because of the
existence of e-transcripts and other
electronic formats, the term ‘“written
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transcript” has been replaced by
“transcript.”

More significantly, the MSPB
proposes to allow a judge or the Board
to order the agency to pay for a
transcript in certain circumstances: “In
the absence of a request by a party, and
upon determining that a transcript
would significantly assist in the
preparation of a clear, complete, and
timely decision, the judge or the Board
may direct the agency to purchase a full
or partial transcript from the court
reporter, and to provide copies of such
a transcript to the appellant and the
Board.” The regulation proposed by the
MSPB is more narrowly-tailored than
the comparable EEOC regulation that
requires federal agencies to “arrange
and pay for verbatim transcripts.” 29
CFR 1614.109(h).

Under 5 U.S.C. 7701(a) an appellant is
entitled to a hearing for which a
transcript will be kept. The MSPB has
long satisfied this requirement by
recording the hearing. Gonzalez v.
Defense Logistics Agency, 772 F.2d 887,
890 (Fed. Cir. 1985). The MSPB is not,
however, required to produce a
verbatim written transcript of the
hearing. Gearan v. Department of
Health and Human Services, 838 F.2d
1190, 1192-93 (Fed. Cir. 1988). Thus,
while the MSPB has in the past used
appropriated funds to prepare a written
hearing transcript when an agency fails
to elect to transcribe a recorded hearing,
the MSPB is not required to prepare a
written transcript. As a result, the MSPB
believes that a regulation requiring a
Federal agency to prepare a written
hearing transcript does not constitute an
improper augmentation of the MSPB’s
appropriations because the Board is not
required to prepare such a transcript
and Federal agencies receive
appropriations to pay for the costs of
litigating appeals before the Board.

Section 1201.56 Burden and Degree of
Proof; Affirmative Defenses

The Board’s current regulation at
1201.56 provides without qualification
that jurisdiction must be proved by
preponderant evidence. This regulation
is in conflict with a significant body of
Board case law holding that some
jurisdictional elements may be
established by making nonfrivolous
allegations. The U.S. Court of Appeals
for the Federal Circuit has ruled that the
Board must abide by its published
regulation in section 1201.56. See
Bledsoe v. Merit Systems Protection
Board, 659 F.3d 1097, 1101-04 (Fed.
Cir. 2011); Garcia v. Department of
Homeland Security, 437 F.3d 1322,
1338—43 (Fed. Cir. 2006) (en banc). In
Garcia, the court observed that, because

5 U.S.C. 7701 is silent with respect to
the burden of proof for establishing
jurisdiction, the Board can make rules
regarding this matter by notice-and-
comment rulemaking, and that when it
does so, its rules are entitled to
deference under Chevron v. Natural
Resources Defense Council, 467 U.S.
837, 842 (1984). Garcia, 437 F.3d at
1338-39. The court observed that, if the
Board is dissatisfied with its current
rule at section 1201.56, and desires to
change what is required to establish
jurisdiction, it may do so by notice-and-
comment rulemaking. Id. at 1343. The
Board is now doing so.

In reviewing our jurisprudence is this
area, there appear to be only four types
of jurisdictional elements in the cases
the Board is authorized to hear: (1)
Whether the appellant is a person
entitled to bring the sort of appeal
authorized by the law, rule, or
regulation that gives the Board
jurisdiction; (2) whether the agency
action or decision being challenged is of
a type covered by the law, rule, or
regulation that gives the Board
jurisdiction; (3) whether the appellant
has exhausted a required administrative
procedure; and (4) elements that relate
to the nature or merits of the appeal or
claim over which the Board has been
given jurisdiction.

When there is no overlap between
jurisdictional issues and merits issues,
i.e., when the only jurisdictional issues
are of types (1) through (3), we conclude
that all jurisdictional elements must be
established by preponderant evidence.
Adverse action appeals under 5 U.S.C.
7511-7514 provide a good example why
this conclusion is warranted. Section
7511 sets out applicable definitions,
including who is an “employee”’;
section 7512 specifies the personnel
actions that are covered; and section
7513 sets forth the two merits issues—
whether the action was taken ‘““for such
cause as will promote the efficiency of
the service,”” and whether the agency
complied with prescribed procedures.
The jurisdictional grant to the Board is
stated in section 7513(d): “An employee
against whom an action is taken under
this section is entitled to appeal to the
Merit Systems Protection Board under
section 7701 of this title.” The grant of
jurisdiction thus focuses on and is
limited to the first two elements
identified above: (1) Whether the
appellant is a covered “employee” as
defined in section 7511; and (2) whether
the appellant was subjected to one of
the personnel actions listed in section
7512. Implicit in this statutory structure
is an “if-then” condition precedent. If,
but only if, the appellant actually is a
covered “‘employee” who has been

subjected to a covered personnel action,
then the appellant is entitled to a Board
determination of whether the agency
took the action for such cause as will
promote the efficiency of the service
and whether the agency followed
prescribed procedures. Determining
whether the appellant actually is a
covered employee who has been
subjected to one of the listed personnel
actions requires proof by a
preponderance of the evidence.

When Congress (or the Office of
Personnel Management where an OPM
regulation is the source of Board
jurisdiction) has not clearly
differentiated jurisdictional issues from
merits issues, i.e., where some matters
are both jurisdictional and merits, there
is no justification for inferring that a
“dual purpose” issue is a condition
precedent that must be proved by
preponderant evidence before the merits
of the case are reached. Such a
requirement led to the counter-intuitive
finding in Latham v. U.S. Postal Service,
117 M.S.P.R. 400, ] 10 n.9 (2012), that,
because the issue of whether a denial of
restoration was arbitrary and capricious
had been held to be a jurisdictional
issue as well as a merits issue, an
appellant who establishes jurisdiction
over a partial recovery restoration claim
automatically prevails on the merits of
that claim.

Individual right of action (IRA)
appeals under 5 U.S.C. 1221 provide
another example where the grant of
Board jurisdiction does not clearly
differentiate between jurisdictional
issues and merits issues. Paragraph (a)
of this section provides that:

Subiject to the provisions of
subsection (b) of this section and
subsection 1214(a)(3), an employee,
former employee, or applicant for
employment may, with respect to any
personnel action taken, or proposed to
be taken, against such employee, former
employee, or applicant for employment,
as a result of a prohibited personnel
practice described in section 2302(b)(8),
seek corrective action from the Merit
Systems Protection Board.

Although the first three types of
jurisdictional elements are referenced in
the grant of jurisdiction—the appellant
must be a covered “employee, former
employee, or applicant for
employment,” must have been subjected
to a covered “personnel action” that
was ‘“‘taken, or proposed to be taken,”
and must have exhausted his or her
administrative remedy with the Special
Counsel—so is the merits issue of
whether the covered personnel action
was taken or proposed to be taken as a
result of the prohibited personnel
practice described in 5 U.S.C.
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2302(b)(8), i.e., whether the personnel
action was retaliation for protected
whistleblowing. Both the Board and its
reviewing court have regarded this latter
matter as both jurisdictional and merits
in nature. See Yunus v. Department of
Veterans Affairs, 242 F.3d 1367, 1371
(Fed. Cir. 2001); Rusin v. Department of
the Treasury, 92 M.S.P.R. 298, ] 12
(2002). For jurisdictional purposes, a
nonfrivolous allegation will suffice. On
the merits, the appellant must establish
by preponderant evidence that he or she
made a protected whistleblowing
disclosure, and that the disclosure was
a contributing factor in the personnel
action that was taken or proposed. E.g.
Schnell v. Department of the Army, 114
M.S.P.R. 83, { 18 (2010); Fisher v.
Environmental Protection Agency, 108
M.S.P.R. 296, ] 15 (2008).

Section 1201.58 Closing the Record

This proposed amendment is based
upon case law indicating that,
notwithstanding an order setting the
date on which the record will close, a
party must be allowed to submit
evidence to rebut new evidence
submitted by the other party just prior
to the close of the record. See Miller v.
U.S. Postal Service, 110 M.S.P.R. 550,
q 9 (2009); Mooney v. Department of
Defense, 44 M.S.P.R. 524, 528 (1990);
Naekel v. Department of Transportation,
32 M.S.P.R. 488, 496 (1987).

Section 1201.62 Producing Prior
Statements

The MSPB proposes to delete this
regulation in its entirety as it has
virtually never been invoked or applied
and is believed to be unnecessary.

Section 1201.71

This proposed amendment adds a
sentence to the end of this section
stating that discovery requests and
discovery responses should not
ordinarily be filed with the Board.
Statements to this effect are currently
contained in standard orders.

Purpose of Discovery

Section 1201.73 Discovery Procedures

The proposed changes to the
regulation address several important
matters. The initial disclosure
requirement of subsection (a) has been
eliminated in its entirety. The Board’s
initial disclosure provision is based on
Fed. R. Civ. P. 26(a)(1). Although such
a requirement makes a great deal of
sense in article III courts, it makes little
sense in the adjudication of MSPB
appeals. First and foremost, there is
nothing comparable in federal court
litigation to the Agency File in an MSPB
proceeding. The agency file, required by
5 CFR 1201.25, contains ‘“[a]ll

documents contained in the agency
record of the action” being appealed. In
the MSPB’s experience, the initial
disclosure requirement results in
unnecessary and unfruitful motion
practice, and distracts both parties from
more important matters, such as the
preparation of the agency file and
responses to orders on timeliness and
jurisdiction.

The current regulation includes
separate subsections governing
discovery from a party and discovery
from a nonparty. The proposed
amendments eliminate that distinction
as unnecessary. There was an
intermediate process for unsuccessful
attempts at discovery from a nonparty,
in which the party seeking discovery
would seek an order from the judge
directing that the discovery take place.
If that was insufficient, a subpoena
could be sought and issued.

Under the proposed regulation, the
requirements are essentially the same
for parties and nonparties. The
discovery request is served on the party
or nonparty and/or their representative.
If a discovery response is not
forthcoming or is inadequate, attempts
must be made to resolve the matter
informally. If those attempts are
unsuccessful, then a motion is filed
with the judge. If the non-responsive
entity is a party, a motion to compel
discovery is filed. If the non-responsive
entity is a non-party, a motion for
issuance of a subpoena under 5 CFR
1201.81 is filed.

This proposed amendment also
increases the time period in which
initial discovery requests must be
served from 25 days to 30 days after the
date on which the judge issues the
acknowledgment order. That order
requires the production of the agency
file within 20 days. The increase of time
to 30 days should ensure that, in most
cases, appellants have the opportunity
to initiate discovery after they have seen
what is in the Agency File. As is already
the case, parties can seek permission to
initiate discovery after the deadline has
passed, and such permission should be
granted where appropriate.

The proposed amendments also revise
subparagraph (d)(4) to clarify that, if no
other deadline has been specified,
discovery must be completed no later
than the prehearing or close of record
conference. A proposed change in
subparagraph (c)(i) reflects the MSPB’s
view that a motion to compel must
contain a statement showing that the
request was not only for relevant and
material information, but that the scope
of the request was reasonable. The
proposed amendment also makes

several other minor changes in the
regulation.

Section 1201.93 Procedures

The proposed amendment of this
regulation replaces the word ‘hearing”
with the word “appeal” because there
may or may not be a pending hearing in
a case where an interlocutory appeal has
been certified to the Board. The term
““stay the processing of the appeal” is
also proposed to be inserted in lieu of
the term ““stay the appeal” to avoid any
ambiguity.

Section 1201.101
Definitions

Explanation and

This proposed change will clarify that
Mediation Appeals Program (MAP)
mediators and settlement judges may
discuss the merits of an MSPB case with
a party without running afoul of the
prohibition on ex parte communication.
Some parties, confused on this issue,
believe that while a mediator or
settlement judge may discuss settlement
terms ex parte, they cannot discuss the
merits of a case, even within the context
of settlement discussions.

Section 1201.111
the Judge

This proposed amendment would
delete language about serving OPM and
the Clerk of the Board to conform with
longstanding Board practice. OPM has
access to all of the Board’s initial and
final decisions via the MSPB Extranet,
and is not separately served with each
initial decision as it is issued. The Clerk
of the Board has immediate access to all
issued initial decisions.

Section 1201.112 Jurisdiction of the
Judge

This proposed amendment would
allow an administrative judge to vacate
an initial decision to accept a settlement
agreement into the record when the
settlement agreement is filed by the
parties prior to the deadline for filing a
petition for review, but is not received
until after the date when the initial
decision would become the Board’s
final decision by operation of law.

Section 1201.113 Finality of Decision

The proposed amendment to
paragraph (a) is intended to conform
this regulation to the proposed revision
to 5 CFR 1201.112(a)(4) described
above. Paragraph (f) is added to indicate
that the Board will make a referral to
OSC to investigate and take any
appropriate disciplinary action
whenever the Board finds that an
agency has engaged in reprisal against
an individual for making a protected
whistleblowing disclosure. Previously,

Initial Decision by
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the MSPB’s regulations (5 CFR 1209.13)
only required a referral when retaliation
was found in an IRA appeal. Such
referrals will also be made when
retaliation for whistleblowing is found
in an otherwise appealable action.

Section 1201.114 Petition and Cross
Petition for Review—Content and
Procedure

The MSPB proposes to institute page
limitations for pleadings on petition for
review, allow for replies to responses to
petitions for review, and define
petitions for review and cross petitions
for review. Courts and many other
federal agencies currently have page
limitations on pleadings. Subsection (e)
incorporates by reference the rules
governing constructive receipt as
proposed for 5 CFR 1201.22(b)(3).
Finally, paragraph (b) now specifies that
a petition or cross petition for review
must include “all of the party’s legal
and factual arguments.” This was added
to ensure that parties do not assume that
the MSPB works like many courts,
where all that is required is to file a
notice of appeal with the appellate
court, and the Clerk of that court then
promulgates a briefing schedule.

Section 1201.115 Criteria for Granting
Petition or Cross Petition for Review

The proposed amendments set forth
here address the criteria for granting
petitions and cross petitions for review.
The Board will grant a petition for
review whenever the petitioner
demonstrates that the initial decision
was wrongly decided, or that the
adjudication process was so unfair that
the petitioner did not have an
appropriate opportunity to develop the
record. The proposed regulation lists the
4 most common situations in which a
petition or cross petition for review will
be granted, but specifies that this listing
is not exhaustive.

Section 1201.116 Compliance With
Orders for Interim Relief

The proposed modifications to this
regulation will combine the existing
contents of 5 CFR 1201.116 with the
provisions of 5 CFR 1201.115(b) and (c).

Section 1201.117 Procedures for
Review or Reopening

The proposed revision to
subparagraph (a)(1) reflects the
significant revision to 5 CFR 1201.118,
which would restrict “reopening” to
situations in which the Board members
have previously issued a final order or
the initial decision has become the
Board’s final order by operation of law.

Section 1201.118 Board Reopening of
Final Decisions

The proposed amendment is intended
to change the current Board practice of
“reopen[ing] the appeal on the Board’s
own motion under 5 CFR 1201.118”
when a party’s petition for review is
denied, but the Board deems it
appropriate to issue an Opinion and
Order. The MSPB believes the better
practice would be to amend its
regulations to state that “reopening”
only applies to, and should be reserved
for, instances in which the Board has
already issued a final order or the initial
decision has become the Board’s final
decision by operation of law.

The MSPB’s current practice may
involve a misinterpretation of 5 U.S.C.
7701(e), which provides that an initial
decision ‘‘shall be final unless—(A) a
party to the appeal or the Director [of
OPM] petitions the Board for review
within 30 days after the receipt of the
decision; or (B) the Board reopens and
reconsiders a case on its own motion.”
As now read by the MSPB, if either
party files a timely petition for review,
the appeal remains “open” and there is
no final decision until the Board issues
an Opinion and Order or Final Order.

In addition to clarifying the situations
in which an appeal may be reopened,
the proposed amendment corrects an
apparent anomaly in the current
regulations in that, as presently written,
5 CFR 1201.118 applies only to the
reopening of initial decisions. Neither 5
CFR 1201.118 nor any other existing
regulation discusses the Board’s
authority under 5 U.S.C. 7701(e) to
reopen a final decision issued by the
Board itself. The proposed revision
addresses reopening of all final Board
decisions, whether issued by the Board
or when an initial decision has become
the Board’s final decision. It also
incorporates well-established case law
as to the rare and limited circumstances
in which the Board will reopen a final
decision.

Section 1201.119 OPM Petition for
Reconsideration

The MSPB proposes to make minor
wording changes in this regulation in
light of the language used in 5 CFR
1201.117 and 1201.118, and to eliminate
any confusion between “Final Order” as
the document title of a particular type
of final Board decision and the generic
term “‘final decision,” which applies to
any type of final decision, whether it be
an Opinion and Order or a “Final
Order.”

Section 1201.122 Filing Complaint;
Serving Documents on Parties

This proposed amendment is
designed to correct an oversight in the
MSPB’s regulations. When e-Appeal
Online was first established, it could not
accommodate the initial filing in an
original jurisdiction action. That was
remedied a few years ago, and the e-
filing regulation itself, 5 CFR 1201.14,
was amended so that it no longer
excludes from e-filing the initial filing
in original jurisdiction actions. 73 FR
10127, 10129 (2008). Unfortunately, the
regulations governing the filing of
particular original jurisdiction actions
were not amended, and they still
prohibit using e-Appeal Online to file
the initial pleading in these cases.
Paragraph (a) is amended to require OSC
to file a single copy of the complaint.

Regarding the deletion of paragraphs
(d) and (e), we note that other special
types of proceedings—including
petitions for enforcement under 5 CFR
1201.182 and motions for attorney fees
under 5 CFR 1201.203—do not address
the acceptable methods of service. That
is unnecessary, as the matter is covered
generally under 5 CFR 1201.4(i) and 5
CFR 1201.14, and 5 CFR 1201.121(a)
specifies that, except where otherwise
expressly provided, the provisions of
subpart B (which includes 5 CFR
1201.14) apply to original jurisdiction
cases.

Section 1201.128 Filing Complaint;
Serving Documents on Parties

See explanation under 5 CFR
1201.122.

Section 1201.134 Deciding Official;
Filing Stay Request; Serving Documents
on Parties

See explanation under 5 CFR
1201.122.

Section 1201.137 Covered Actions;
Filing Complaint; Serving Documents on
Parties

See explanation under 5 CFR
1201.122.

Section 1201.142 Actions Filed by
Administrative Law Judges

This proposed amendment corrects a
typographical error. The reference to 5
CFR 1201.37 in the second sentence
should be changed to 5 CFR 1201.137.

Section 1201.143 Right to Hearing;
Filing Complaint; Serving Documents on
Farties

See explanation under 5 CFR
1201.122.
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Section 1201.153 Contents of Appeal

The MSPB proposes to amend (a)(2) to
clarify that not all discrimination
matters may be raised with the Board.
The MSPB is also proposing to
substitute the term “under a negotiated
grievance procedure” for the word
“grievance” to reflect that these are the
only types of grievances covered under
the mixed cases regulations.

Section 1201.154 Time for Filing
Appeal; Closing Record in Cases
Involving Grievance Decisions

The MSPB proposes to incorporate by
reference the rules governing
constructive receipt as proposed for 5
CFR 1201.22(b)(3). See explanation
above.

Section 1201.155 Requests for Review
of Arbitrators’ Decisions

The MSPB proposes to remove the
existing regulation as unnecessary and
put in its place a new regulation
addressing requests for review of
arbitrators’ decisions. Although requests
for review of arbitrators’ decisions
under 5 U.S.C. 7121(d) by definition
must include claims of unlawful
discrimination under 5 U.S.C.
2302(b)(1), they are quite different from
other mixed cases covered by Subpart E
of Part 1201, in that they have not been
adjudicated in the Board’s regional
offices by administrative judges
pursuant the provisions of Part 1201.
Because of this, arbitrators’ decisions
are subject to a much more lenient
standard of review than are decisions by
administrative judges. See, e.g., Fanelli
v. Department of Agriculture, 109
M.S.P.R. 115, ] 6 (2008).Because of
these differences, the MSPB concluded
that such requests merited a single
regulation devoted to that subject.
Therefore, this revised regulation
removed the existing regulation at 5
CFR 1201.154(d) and moved into 5 CFR
1201.155.

The Board proposes to amend
paragraphs (a) and (b) of the transferred
regulation. It has long been established
in case law that the Board has
jurisdiction to review arbitration
decisions in which an appellant is
raising claims of unlawful
discrimination, even when the appellant
failed to raise the discrimination issue
before the arbitrator. This was not
always the case. The Board had held
that its review was limited to
discrimination claims that were raised
before the arbitrator until the Federal
Circuit’s contrary ruling in Jones v.
Department of the Navy, 898 F.2d 133,
135-36 (Fed. Cir. 1990). That decision
was based on the court’s analysis and

interpretation of the requirements of
both statute (5 U.S.C. 7121(d) and
7702(a)(1)) and regulation (5 CFR
1201.151, .155, and .156), and the court
specifically noted that no statute or
regulation had been called to its
attention that required an issue of
prohibited discrimination to be raised
before an arbitrator before the Board
would have jurisdiction to consider it
on appeal. 898 F.2d at 135. The
proposed rule would restore the rule
that existed prior to the Federal Circuit’s
decision in Jones. As required by
sections 7121(d) and 7702(a)(1), the
employee would still receive Board
review of both the Title 5 claim and the
discrimination claim(s), so long as the
discrimination claim was raised before
the arbitrator.

In addition to moving and amending
the existing regulatory language, the
MSPB proposes to add a new paragraph
(d), which provides that the Board may,
in its discretion, “develop the record as
to a claim of prohibited discrimination
by ordering the parties to submit
additional evidence or forwarding the
request for review to an administrative
judge to conduct a hearing.” This is
because even when the discrimination
claim was raised before the arbitrator,
the factual record may be insufficiently
developed to allow the Board to resolve
the discrimination claim(s). Thus, the
revised regulation would give the Board
the option of ordering the parties to
supplement the record or forwarding the
matter to an administrative judge to
gather additional evidence and/or
conduct a hearing and make factual
findings.

Section 1201.181 Authority and
Explanation

The proposed amendments to this
regulation are not substantive, but
merely reorder the information and add
descriptive labels to each paragraph.

Section 1201.182 Petition for
Enforcement

The proposed amendments to this
regulation clarify that the Board’s
enforcement authority under 5 U.S.C.
1204(a)(2) extends to situations in
which a party asks the Board to enforce
the terms of a settlement agreement
entered into the record for purposes of
enforcement as well as to situations in
which a party asks the Board to enforce
the terms of a final decision or order.

Section 1201.183 Procedures for
Processing Petitions for Enforcement

The proposed amendments to this
regulation would change the nature of
an administrative judge’s decision in a
compliance proceeding from a

“recommendation” to a regular initial
decision, which would become the
Board’s final decision if a petition for
review is not filed or is denied. The goal
is to ensure, to the extent feasible, that
all relevant evidence is produced during
the regional office proceeding, and that
the initial decision actually resolves all
contested issues: “[T]he judge will issue
an initial decision resolving all issues
raised in the petition for enforcement,
and identifying the specific actions the
noncomplying party must take * * *”
In addition, the amended regulation
provides that the “responsible agency
official” whose pay may be suspended
should a finding of noncompliance
become the Board’s final decision will
be served with a copy of any initial
decision finding the agency in
noncompliance.

To the extent that an agency found to
be in noncompliance decides to take the
compliance actions identified in the
initial decision, the proposed regulation
increases the period for providing
evidence of compliance from 15 days to
30 days. This was done for several of
reasons. First, where the initial decision
is the first time that the agency learns
definitively what actions it must take,
15 days would rarely be sufficient to
have taken all required actions, e.g., the
issuance of SF-52s and/or SF-50s and
action taken by a payroll office. Second,
the MSPB determined that there should
not be different deadlines for submitting
evidence of compliance as compared to
contesting compliance actions with
which the agency disagrees by filing a
petition for review.

As noted above, the proposed revision
to 5 CFR 1201.182 explains that the
MSPB considers petitions for
enforcement in two different situations:
(1) When the MSPB has ordered relief
or corrective action and (2) when the
parties have entered a settlement
agreement into the record for
enforcement. Proposed new paragraph
(c) in 5 CFR 1201.183 codifies existing
case law regarding the different burdens
of proof that apply in these enforcement
actions depending on whether the Board
is adjudicating a petition to enforce
relief ordered by the Board (typically
status quo ante relief when the Board
has not sustained an agency action), or
a petition to enforce a settlement
agreement that a party is alleging that
the other party breached. See, e.g., Kerr
v. National Endowment for the Arts, 726
F.2d 730, 732-33 (Fed. Cir. 1984)
(emphasizing the Board’s obligation, in
ensuring status quo ante relief in a
compliance action, to “make a
substantive assessment of whether the
actual duties and responsibilities to
which the employee was returned are
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either the same as or substantially
equivalent in scope and status to the
duties and responsibilities held prior to
the wrongful discharge”); House v.
Department of the Army, 98 M.S.P.R.
530, q 14 (2005) (when the Board orders
an agency action cancelled, the agency
must return the appellant, as nearly as
possible, to the status quo ante, which
requires, in most instances, restoring the
appellant to the position he occupied
prior to the adverse action or placing
him in a position that is substantially
equivalent); Fredendall v. Veterans
Administration, 38 M.S.P.R. 366, 370—
71 (1988) (adopting judicial precedent
that an action to enforce a settlement
agreement is analogous to an action for
breach of contract, and the burden of
proof in an action for breach of contract
rests on the plaintiff). Both the Board
and the Federal Circuit have
emphasized that, even though an
appellant who alleges that the agency
breached a settlement agreement bears
the burden of proof, the agency bears
the burden to produce relevant evidence
regarding its compliance. See Perry v.
Department of the Army, 992 F.2d 1575,
1588 (Fed. Cir. 1993); Fredendall, 38
M.S.P.R. at 371.

Heading of Subpart H

The Board proposes to revise the
heading for Subpart H of Part 1201 to
reflect that the subpart, as the MSPB
proposes to amend herein, addresses
attorney fees and related costs,
consequential damages, compensatory
damages, and liquidated damages.

Section 1201.201
Purpose

Statement of

The MSPB proposes to amend this
regulation by adding a provision
relating to awards of liquidated damages
under VEOA.

Section 1202.202 Authority for Awards

The MSPB proposes to amend this
regulation by adding a provision
relating to awards of liquidated damages
under VEOA.

Section 1201.204 Proceedings for
Consequential, Liquidated, and
Compensatory Damages

The MSPB proposes to change “3-
member Board” to ““the Board” in order
to cover situations in which there are
only two Board members. In addition,
because requests for “liquidated
damages” in VEOA appeals are also
handled in addendum proceedings, the
MSPB proposes to modify this
regulation to include requests for such
damages.

Appendix III to Part 1201

The MSPB proposes to remove and
reserve Appendix III. See earlier
discussion regarding proposal to amend
5 CFR 1201.51(d).

Section 1203.2 Definitions

The MSPB proposes to revise this
regulation to acknowledge that there are
now 12 prohibited personnel practices.

Section 1208.3 Application of 5 CFR
Part 1201

The MSPB proposes to amend this
section to reflect the references to
liquidated damages in section 5 CFR
1201.204.

Section 1208.21
Requirement

VEOA Exhaustion

The purpose of the proposed revision
to paragraph (a) is to clarify and codify
an appellant’s burden of proving
exhaustion in a VEOA appeal. 5 CFR
1208.21 currently explains that to
exhaust his administrative remedies
with the Department of Labor (DOL), an
appellant must file a complaint with
DOL and allow DOL 60 days to resolve
the complaint. However, this provides
an incomplete and misleading picture of
the exhaustion process. It is incomplete
because it does not include the
exhaustion requirement that DOL close
the complaint, either on its own accord
or based on a letter from the appellant
after 60 days have elapsed stating that
the appellant intends to file a Board
appeal. See 5 U.S.C. 3330a (d)(1);
Burroughs v. Department of Defense,
114 M.S.P.R. 647, ] 7-9 (2010) (the
administrative judge erred in finding
that the appellant exhausted his
administrative remedy with DOL based
on the mere fact that the appellant filed
a complaint and waited 60 days before
appealing to the Board); Becker v.
Department of Veterans Affairs, 107
M.S.P.R. 327, 49 9, 11 (2007); 5 CFR
1208.23(a)(5). It is misleading because it
does not account for the fact that DOL
might close its investigation before 60
days have elapsed. The proposed
revision provides a more accurate and
complete picture of what is required to
establish exhaustion in a VEOA appeal.

The addition of paragraph (b)
regarding equitable tolling reflects the
Federal Circuit’s ruling in Kirkendall v.
Department of the Army, 479 F.3d 830,
836—44 (Fed. Cir. 2007) (en banc).

Section 1208.22 Time of Filing

The MSPB proposes to add paragraph
(c) to address the possibility of excusing
an untimely filed appeal under the
doctrine of equitable tolling.

Section 1208.23 Content of a VEOA
Appeal; Request for Hearing

Subparagraphs (a)(2)-(5) of the
current 5 CFR 1208.23 require that a
VEOA appeal contain information to
establish Board jurisdiction. See Jarrard
v. Department of Justice, 113 M.S.P.R.
502, 19 (2010) (jurisdictional elements
in a VEOA appeal). In particular,
current subparagraphs (a)(4)—(5) require
that an appellant submit evidence that
he exhausted his remedy with DOL. See
Downs v. Department of Veterans
Affairs, 110 M.S.P.R. 139, {7 (2008)
(exhaustion of the administrative
remedy is a jurisdictional requirement
in a VEOA appeal). However, the
current provisions pertaining to the
exhaustion requirement are incomplete.
Both the Board and the Federal Circuit
have found that the Board has VEOA
jurisdiction only over the particular
claims for which an appellant has
exhausted his administrative remedy.
See Gingery v. Department of the
Treasury, 2010 WL 3937577 at *5 (Fed.
Cir. 2010); Burroughs v. Department of
the Army, 2011 MSPB 30, {q9-10;
White v. U.S. Postal Service, 114
M.S.P.R. 574, 19 (2010). The first step
of the statutory exhaustion process is to
“file a complaint with DOL containing
‘a summary of the allegations that form
the basis for the complaint.””” Gingery,
2010 WL 3937577 at *5 (quoting 5
U.S.C. 3330a(a)(2)(B)); Burroughs, 2011
MSPB 30, 1 9. The purpose of this
requirement is to afford DOL an
opportunity to investigate the claim
before involving the Board in the matter,
which is the same as the purpose of the
exhaustion requirement in an IRA
appeal. See Gingery, 2010 WL 3937577
at *5 (citing Ward v. Merit Systems
Protection Board, 981 F.2d 521, 526
(Fed. Cir. 1992)); Burroughs, 2011 MSPB
30, 7 9. In order for the Board to make
a jurisdictional ruling in a VEOA
appeal, it must have evidence of the
particular claims that the appellant
raised before DOL, but an appellant can
meet the literal requirements of the
Board’s current regulations without
submitting any such evidence.

Because it is now clear that the Board
and the court will scrutinize the
exhaustion issue in a VEOA appeal in
the same way that they scrutinize the
exhaustion issue in an IRA appeal, the
Board’s regulations on VEOA
exhaustion ought to reflect that fact. See
Gingery, 2010 WL 3937577 at *5 (“when
an appellant’s complaint entirely fails to
inform the DOL of a particular alleged
violation or ground for relief, the Board
lacks jurisdiction over the claim”); cf.
Boechler v. Department of the Interior,
109 M.S.P.R. 638, {6 (2008) (the Board
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may consider only those charges of
whistleblowing that the appellant raised
before OSQC), aff’d, 328 F. App’x 660
(Fed. Cir. 2009). The proposed
amendment would, therefore, add a new
subparagraph between current 5 CFR
1208.23(a)(4) and (5), stating that a
VEOA appeal must contain evidence to
identify the specific claims that the
appellant raised before DOL.

In drafting the proposed revision, the
MSPB considered that an appellant
might exhaust his administrative
remedy on an issue that was not
mentioned in the original 5 U.S.C.
3330a(1) complaint itself. Cf.
Covarrubias v. Social Security
Administration, 113 M.S.P.R. 583, 19
(2010) (“in showing that the exhaustion
requirement [in an IRA appeal] has been
met, the appellant is not limited by the
statements in her initial complaint, but
may also rely on subsequent
correspondence with OSC”). Therefore,
the proposed revision does not require
an appellant to submit evidence of the
issues raised in the “complaint,” and it
does not suggest that the requirements
of the section can be satisfied by
submitting a copy of the complaint.
Rather, the proposed amendment is
broad enough to encompass all matters
that an appellant might have raised
before DOL during the course of the
complaint process.

Section 1209.2 Jurisdiction

The MSPB proposes to change the
reference in paragraph (a) from 5 U.S.C.
1214(a)(3) to 5 U.S.C. 1221(a). The latter
provision is the one that authorizes
appeals to the Board for claims of
reprisal for protected whistleblowing.
Section 1214(a)(3) contains the
exhaustion requirement applicable to
IRA appeals that do not involve an
otherwise appealable action. The
revised regulation also includes several
new examples to aid in determining the
MSPB’s jurisdiction over IRA appeals.

Most importantly, this proposed
regulation would overrule a significant
body of Board case law. Starting with its
decision in Massimino v. Department of
Veterans Affairs, 58 M.S.P.R. 318
(1993), the Board has consistently
maintained the position that an
individual who claims that an otherwise
appealable action was taken against him
in retaliation for making whistleblowing
disclosures, and who seeks corrective
action from the Special Counsel before
filing an appeal with the Board, retains
all the rights associated with an
otherwise appealable action in the
Board appeal. In an adverse action, for
example, the agency must prove its
charges, nexus, and the reasonableness
of the penalty by a preponderance of the

evidence, and the appellant is free to
assert any affirmative defense he might
have, including harmful procedural
error and discrimination prohibited by 5
U S C. 2302(b)(1). In an IRA appeal,
however, the only issue before the
Board is whether the agency took one or
more covered personnel actions against
the appellant in retaliation for making
protected whistleblowing disclosures.

In 1994, the year after Massimino was
issued, Congress amended 5 U.S.C. 7121
to add paragraph (g). Public Law 103—
424, section 9(b), 108 Stat. 4361, 4365—
66 (1994). Subsection (g)(3) provides
that an employee affected by a
prohibited personnel practice “may
elect not more than one”” of 3 remedies:
(A) An appeal to the Board under 5
U.S.C. 7701; (B) a negotiated grievance
under 5 U.S.C. 7121(d); or (C) corrective
action under subchapters II and III of 5
U.S.C. chapter 12, i.e., a complaint filed
with OSC (5 U.S.C. 1214), which can be
followed by an IRA appeal filed with
the Board (5 U.S.C. 1221). Under 5
U.S.C. 7121(g)(4), an election is deemed
to have been made based on which of
the 3 actions the individual files first.

A plain reading of 5 U.S.C. 7121(g)
indicates that, contrary to Massimino,
an individual who has been subjected to
an otherwise appealable action, but who
seeks corrective action from OSC before
filing an appeal with the Board, has
elected an IRA appeal, and is limited to
the rights associated with such an
appeal, i.e., the only issue before the
Board is whether the agency took one or
more covered personnel actions against
the appellant in retaliation for making
protected whistleblowing disclosures;
the agency need not prove the elements
of its case, and the appellant may not
raise other affirmative defenses. The
Board has never reconsidered or
amended its holding in Massimino in
light of the 1994 amendment to section
7121, despite the fact that OSC later
suggested that the Board change its
regulatory guidance in 5 CFR 1201.21
“to include notice of the right to file a
prohibited personnel practice complaint
with the Special Counsel and the
requirement for making an election
among a grievance, an appeal to MSPB,
and a complaint to the Special
Counsel.” See 65 FR 25623, 25624
(2000). The proposed rule adopts this
plain language reading of 5 U.S.C.
7121(g) and overrules Massimino and its
progeny.

When taking an otherwise appealable
action, agencies would be required, per
revised 5 CFR 1201.21, to advise
employees of their options under 5
U.S.C. 7121(g) and the consequences of
such an election, including the fact that
the employee would be foregoing

important rights if he or she seeks
corrective action from OSC before filing
with the Board.

Section 1209.4 Definitions

The Board’s case law, as well as its
acknowledgment and jurisdictional
orders, speak in terms of ““protected
disclosures,” but this regulation defines
“whistleblowing” and the Part 1209
regulations refer in several places to
“whistleblowing activities.” This minor
revision to the definition combines the
two concepts so that the use of
“whistleblowing activities” is not
ambiguous.

Section 1209.5 Time of Filing

The MSPB proposes to amend this
regulation to eliminate the distinction
between IRA appeals and otherwise
appealable actions in light of the change
made to 5 CFR 1209.2; and revise the
language regarding equitable tolling
consistent with the changes made in
sections 5 CFR 1208.21 and .22. In a
number of IRA appeals, the Board has
considered whether an untimely appeal
can be excused under the doctrine of
equitable tolling. See, e.g., Pacilli v.
Department of Veterans Affairs, 113
M.S.P.R. 526, {11 1011 10; Bauer v.
Department of the Army, 88 M.S.P.R.
352, 198-9 (2001); Wood v. Department
of the Air Force, 54 M.S.P.R. 587, 593
(1992). As in VEOA appeals, the MSPB
believes that the possibility of excusing
the filing deadline under the doctrine of
equitable tolling should be addressed in
the Board’s timeliness regulation

Section 1209.6 Content of Appeal;
Right to Hearing

As with the proposed modification to
5 CFR 1201.24(d), this proposed rule
clarifies that an appellant does not
automatically have a right to a hearing
in every Board appeal; the right exists,
if at all, only when the appeal has been
timely filed and the appellant has
established jurisdiction over the appeal.

List of Subjects in 5 CFR Parts 1200,
1201, 1203, 1208, and 1209

Administrative practice and
procedure.

Accordingly, for the reasons set forth
in the preamble, the Board proposes to
amend 5 CFR parts 1200, 1201, 1203,
1208, and 1209 as follows:

PART 1200—[AMENDED]

1. The authority citation for 5 CFR
part 1200 continues to read as follows:

Authority: 5 U.S.C. 1201 et seq.
2. Add §1200.4 as follows:
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§1200.4 Petition for Rulemaking.

(a) Any interested person may
petition the MSPB for the issuance,
amendment, or repeal of a rule. For
purposes of this regulation, a “rule”
means a regulation contained in 5 CFR
parts 1200 through 1214. Each petition
shall:

(1) Be submitted to the Clerk of the
Board, 1615 M Street NW., Washington,
DC 20419;

(2) Set forth the text or substance of
the rule or amendment proposed or
specify the rule sought to be repealed;

(3) Explain the petitioner’s interest in
the action sought; and

(4) Set forth all data and arguments
available to the petitioner in support of
the action sought.

(b) No public procedures will be held
on the petition before its disposition. If
the MSPB finds that the petition
contains adequate justification, a
rulemaking proceeding will be initiated
or a final rule will be issued as
appropriate. If the Board finds that the
petition does not contain adequate
justification, the petition will be denied
by letter or other notice, with a brief
statement of the ground for denial. The
Board may consider new evidence at
any time; however, repetitious petitions
for rulemaking will not be considered.

PART 1201—PRACTICES AND
PROCEDURES

3. The authority citation for 5 CFR
part 1201 continues to read as follows:

Authority: 5 U.S.C. 1204, 1305, and 7701,
and 38 U.S.C. 4331, unless otherwise noted.

4. Revise paragraph (a) of § 1201.3 to
read as follows:

§1201.3 Appellate Jurisdiction.

(a) Generally. The Board’s appellate
jurisdiction is limited to those matters
over which it has been given
jurisdiction by law, rule or regulation.
The Board’s jurisdiction does not
depend solely on the nature of the
action or decision taken or made but
may also depend on the type of federal
appointment the individual received,
e.g., competitive or excepted service,
whether an individual is preference
eligible, and other factors. Accordingly,
the laws and regulations cited below,
which are the source of the Board’s
jurisdiction, should be consulted to
determine not only the nature of the
actions or decisions that are appealable,
but also the limitations as to the types
of employees, former employees, or
applicants for employment who may
assert them. Instances in which a law or
regulation authorizes the Board to hear
an appeal or claim include the
following:

(1) Adverse Actions. Removals
(terminations of employment after
completion of probationary or other
initial service period), reductions in
grade or pay, suspension for more than
14 days, or furloughs for 30 days or less
for cause that will promote the
efficiency of the service; an involuntary
resignation or retirement is considered
to be aremoval (5 U.S.C. 7511-7514; 5
CFR part 752, subparts C and D);

(2) Retirement Appeals.
Determinations affecting the rights or
interests of an individual under the
federal retirement laws (5 U.S.C.
8347(d)(1)—(2) and 8461(e)(1); and 5
U.S.C. 8331 note; 5 CFR parts 831, 839,
842, 844, and 846);

(3) Termination of Probationary
Employment. Appealable issues are
limited to a determination that the
termination was motivated by partisan
political reasons or marital status, and/
or if the termination was based on a pre-
appointment reason, whether the agency
failed to take required procedures.
These appeals are not generally
available to employees in the excepted
service. (38 U.S.C. 2014(b)(1)(D); 5 CFR
315.806 & 315.908(b));

(4) Restoration to Employment
Following Recovery from a Work-
Related Injury. Failure to restore,
improper restoration of, or failure to
return following a leave of absence
following recovery from a compensable
injury. (5 CFR 353.304);

(5) Performance-Based Actions Under
Chapter 43. Reduction in grade or
removal for unacceptable performance
(5 U.S.C. 4303(e); 5 CFR part 432);

(6) Reduction in Force. Separation,
demotion, or furlough for more than 30
days, when the action was effected
because of a reduction in force (5 CFR
351.901); Reduction-in-force action
affecting a career or career candidate
appointee in the Foreign Service (22
U.S.C. 4011);

(7) Employment Practices Appeal.
Employment practices administered by
the Office of Personnel Management to
examine and evaluate the qualifications
of applicants for appointment in the
competitive service (5 CFR 300.104);

(8) Denial of Within-Grade Pay
Increase. Reconsideration decision
sustaining a negative determination of
competence for a general schedule
employee (5 U.S.C. 5335(c); 5 CFR
531.410);

(9) Negative Suitability
Determination. Disqualification of an
employee or applicant because of a
suitability determination (5 CFR
731.501). Suitability determinations
relate to an individual’s character or
conduct that may have an impact on the
integrity or efficiency of the service;

(10) Various Actions Involving the
Senior Executive Service. Removal or
suspension for more than 14 days (5
U.S.C. 7511-7514; 5 CFR part 752,
subparts E and F); Reduction-in-force
action affecting a career appointee (5
U.S.C. 3595); or Furlough of a career
appointee (5 CFR 359.805); and

(11) Miscellaneous Restoration and
Reemployment Matters. Failure to afford
reemployment priority right pursuant to
a Reemployment Priority List following
separation by reduction in force, or full
recovery from a compensable injury
after more than 1 year, because of the
employment of another person (5 CFR
330.214, 302.501); Failure to reinstate a
former employee after service under the
Foreign Assistance Act of 1961 (5 CFR
352.508); Failure to re-employ a former
employee after movement between
executive agencies during an emergency
(5 CFR 352.209); Failure to re-employ a
former employee after detail or transfer
to an international organization (5 CFR
352.313); Failure to re-employ a former
employee after service under the Indian
Self-Determination Act (5 CFR 352.707);
or Failure to re-employ a former
employee after service under the
Taiwan Relations Act (5 CFR 352.807).

* * * * *

5.1In §1201.4 revise paragraphs (a)
and (j) to read as follows:

§1201.4 General definitions.

(a) Judge. Any person authorized by
the Board to hold a hearing or to decide
a case without a hearing, including an
administrative law judge appointed
under 5 U.S.C. 3105 or other employee
of the Board designated by the Board to
hear such cases, except that in any case
involving a removal from the service,
the case shall be heard by the Board, an
employee experienced in hearing

appeals, or an administrative law judge.
* * * * *

(j) Date of service. ‘“‘Date of service”
has the same meaning as “date of filing”
under paragraph (1) of this section.
Unless a different deadline is specified
by the administrative judge or other
designated Board official, whenever a
regulation in this part bases a party’s
deadline for filing a pleading on the
date of service of some previous
document, and the previous document
was served on the party by mail, the
filing deadline will be extended by 5

calendar days.
* * * * *

6.In §1201.14 revise paragraphs (c)
and (m) as follows:

§1201.14 Electronic Filing Procedures.

* * * * *
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(c) Matters excluded from electronic
filing. Electronic filing may not be used
to:

(1) File a request to hear a case as a
class appeal or any opposition thereto
(§1201.27);

(2) Serve a subpoena (§ 1201.83);

(3) File a pleading with the Special
Panel (§1201.137);

(4) File a pleading that contains
Sensitive Security Information (SSI) (49
CFR parts 15 and 1520);

(5) File a pleading that contains
classified information (32 CFR part
2001); or

(6) File a request to participate as an
amicus curiae or file a brief as amicus
curiae pursuant to § 1201.34 of this part.

* * * * *

(m) Date electronic documents are
filed and served.

(1) As provided in § 1201.4(1) of this
Part, the date of filing for pleadings filed
via e-Appeal Online is the date of
electronic submission. All pleadings
filed via e-Appeal Online are time
stamped with Eastern Time, but the
timeliness of a pleading will be
determined based on the time zone from
which the pleading was submitted. For
example, a pleading filed at 11 p.m.
Pacific Time on August 20 will be
stamped by e-Appeal Online as being
filed at 2 a.m. Eastern Time on August
21. However, if the pleading was
required to be filed with the Washington
Regional Office (in the Eastern Time
Zone) on August 20, it would be
considered timely, as it was submitted
prior to midnight Pacific Time on
August 20.

(2) * Kk %

7.In §1201.21 revise paragraph (d)
and add a new paragraph (e) as follows:

§1201.21 Notice of appeal rights.

When an agency issues a decision
notice to an employee on a matter that
is appealable to the Board, the agency
must provide the employee with the

following:

(d) Notice of any right the employee
has to file a grievance or seek corrective
action under subchapters II and III of 5
U.S.C. chapter 12, including:

(1) * % x

(2) Whether both an appeal to the
Board and a grievance may be filed on
the same matter and, if so, the
circumstances under which proceeding
with one will preclude proceeding with
the other, and specific notice that filing
a grievance will not extend the time
limit for filing an appeal with the Board;

(3) Whether there is any right to
request Board review of a final decision

on a grievance in accordance with
1201.154(d) of this part; and

(4) The effect of any election under 5
U.S.C. 7121(g), including the effect that
seeking corrective action under
subchapters II and III of 5 U.S.C. chapter
12 will have on the employee’s appeal
rights before the Board.

(e) Notice of any right the employee
has to file a complaint with the Equal
Employment Opportunity Commission,
consistent with the provisions of 29 CFR
1614.302.

8.In §1201.22 revise paragraph (b) by
adding a new subparagraph (3) as
follows:

§1201.22 Filing an appeal and responses

to appeals.

* * * * *
(b) Time of filing. * * *
(1) * * %

(2) * * %

(3) An appellant is responsible for
keeping the agency informed of his or
her current home address for purposes
of receiving the agency’s decision, and
correspondence which is properly
addressed and sent to the appellant’s
address via postal or commercial
delivery is presumed to have been duly
delivered to the addressee. While such
a presumption may be overcome under
the circumstances of a particular case,
an appellant may not avoid service of a
properly addressed and mailed decision
by intentional or negligent conduct
which frustrates actual service. The
appellant may also be deemed to have
received the agency’s decision if it was
received by a designated representative,
or a person of suitable age and
discretion residing with the appellant.
The following examples illustrate the
application of this rule:

Example A: An appellant who fails to pick
up mail delivered to his or her post office box
is deemed to have received the agency
decision.

Example B: An appellant who did not
receive his or her mail while in the hospital
overcomes the presumption of actual receipt.

Example C: An appellant is deemed to
have received an agency decision received by
his or her roommate.

* * * * *

9. Revise §1201.23 to read as follows:

§1201.23 Computation of time.

In computing the number of days
allowed for complying with any
deadline, the first day counted is the
day after the event from which the time
period begins to run. If the date that
ordinarily would be the last day for
filing falls on a Saturday, Sunday, or
Federal holiday, the filing period will
include the first workday after that date.

10. In § 1201.24 revise subparagraph
(a)(7) and paragraph (d) to read as
follows:

§1201.24 Content of an appeal; right to
hearing.

(a) * k%

(7) Where applicable, a copy of the
notice of proposed action, the agency
decision being appealed and, if
available, the SF-50 or similar notice of
personnel action. No other attachments
should be included with the appeal, as
the agency will be submitting the
documents required by 1201.25 of this
part, and there will be several
opportunities to submit evidence and
argument after the appeal is filed. An
appellant should not miss the deadline
for filing merely because he or she does
not currently have all of the documents
specified in this section.

(d) Right to hearing. In an appeal
under 5 U.S.C. 7701, an appellant
generally has a right to a hearing on the
merits if the appeal has been timely
filed and the Board has jurisdiction over
the appeal.

* * * * *

11. Revise § 1201.28 to read as

follows:

§1201.28 Case suspension procedures.

(a) Suspension period. The judge may
issue an order suspending the
processing of an appeal for up to 30
days. The judge may grant a second
order suspending the processing of an
appeal for up to an additional 30 days.

(b) Early termination of suspension
period. The administrative judge may
terminate the suspension period upon
joint request of the parties, or where the
parties’ request the judge’s assistance
and the judge’s involvement is likely to
be extensive.

(c) Termination of suspension period.
If the final day of any suspension period
falls on a day on which the Board is
closed for business, adjudication shall
resume as of the first business day
following the expiration of the period.

12. Add §1201.29 as follows:

§1201.29 Dismissal without prejudice.

(a) In general. A dismissal of an
appeal without prejudice is a dismissal
which allows for the refiling of the
appeal in the future. A dismissal
without prejudice is a procedural option
committed to the judge’s sound
discretion, and is appropriate when the
interests of fairness, due process, and
administrative efficiency outweigh any
prejudice to either party. A dismissal
without prejudice may be granted at the
request of either party or by the judge
on his or her own motion. Subject to the
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provisions of section 1201.12 of this
part, a decision dismissing an appeal
without prejudice shall include a date
certain by which the appeal must be
refiled.

(b) Objection by appellant. Where a
dismissal without prejudice is issued
over the objection of the appellant, the
appeal will be automatically refiled as
of a date certain.

(c) Reinstatement of Appeal.
Depending on the type of case, the judge
will determine whether a dismissal
without prejudice must be refiled by the
appellant or whether it will be
automatically refiled as of a certain date.
When the dismissed appeal must be
refiled by the appellant and is refiled
late, requests for a waiver of the late
filing based upon good cause will be
liberally construed.

13.In § 1201.31 revise paragraphs (b)
and (d) as follows:

§1201.31 Representatives.
* * * * *

(b) A party may choose any
representative as long as that person is
willing and available to serve. The other
party or parties may challenge the
designation, however, on the ground
that it involves a conflict of interest or
a conflict of position. Any party who
challenges the designation must do so
by filing a motion with the judge within
15 days after the date of service of the
notice of designation or 15 days after a
party becomes aware of the conflict. The
judge will rule on the motion before
considering the merits of the appeal.
These procedures apply equally to each
designation of representative, regardless
of whether the representative was the
first one designated by a party or a
subsequently designated representative.
If a representative is disqualified, the
judge will give the party whose
representative was disqualified a
reasonable time to obtain another one.

* * * * *

(d) As set forth in paragraphs (d) and
(e) of section 1201.43 of this part, a
judge may exclude a representative from
all or any portion of the proceeding
before him or her for contumacious
conduct or conduct prejudicial to the
administration of justice.

* * * * *

14. In § 1201.33 revise paragraph (a)

to read as follows:

§1201.33 Federal witnesses.

(a) Every Federal agency or
corporation, including nonparties, must
make its employees or personnel
available to furnish sworn statements or
to appear at a deposition or hearing
when ordered by the judge to do so.
When providing those statements or

appearing at the hearing, Federal
employee witnesses will be in official
duty status (i.e., entitled to pay and
benefits including travel and per diem,
where appropriate).
* * * * *

15. In § 1201.34 revise paragraph (e)
to read as follows:

§1201.34 Intervenors and amicus curiae.
* * * * *

(e) Amicus curiae.

(1) An amicus curiae is a person or
organization who, although not a party
to an appeal, gives advice or suggestions
by filing a brief with the judge or the
Board regarding an appeal. Any person
or organization, including those who do
not qualify as intervenors, may request
permission to file an amicus brief.

(2) A request to file an amicus curiae
brief must include a statement of the
person’s or organization’s interest in the
appeal and how the brief will be
relevant to the issues involved.

(3) The request may be granted, in the
discretion of the judge or the Board, if
the person or organization has a
legitimate interest in the proceedings,
and such participation will not unduly
delay the outcome and may contribute
materially to the proper disposition
thereof.

(4) The amicus curiae shall submit its
brief within the time limits set by the
judge or the Board, and must comply
with any further orders by the judge or
the Board.

(5) An amicus curiae is not a party to
the proceeding and may not participate
in any way in the conduct of the
hearing, including the presentation of
evidence or the examination of
witnesses. The Board may, in its
discretion, invite an amicus curiae to
participate in oral argument in
proceedings in which oral argument is
scheduled.

16. In § 1201.36 revise paragraph (a)
to read as follows:

§1201.36 Consolidating and joining
appeals.

(a) Explanation. (1)
(2) Joinder occurs when one person
has filed two or more appeals and they

are united for consideration. For
example, a judge might join an appeal
challenging a 30-day suspension with a
pending appeal challenging a
subsequent removal if the same
appellant filed both appeals.
* * * * *

17.In §1201.41, revise the first
sentence of paragraph (b) as follows:

§1201.41 Judges.

* * * * *

* % %

(b) Authority. Judges will conduct fair
and impartial hearings and will issue

timely and clear decisions based on
statutes and legal precedents. * * *
* * *

18. In § 1201.42 revise paragraph (a)
to read as follows:

§1201.42 Disqualifying a Judge.

(a) If a judge considers himself or
herself disqualified, he or she will
withdraw from the case, state on the
record the reasons for doing so, and
another judge will be promptly
assigned.

* * * * *

19.In §1201.43 revise the
introductory paragraph and insert new
paragraphs (d) and (e) to read as follows:

* *

§1201.43 Sanctions.

The judge may impose sanctions upon
the parties as necessary to serve the
ends of justice. This authority covers,
but is not limited to, the circumstances
set forth in paragraphs (a), (b), (c), (d),
and (e) of this section. Before imposing
a sanction, the judge shall provide
appropriate prior warning, allow a
response to the actual or proposed
sanction when feasible, and document
the reasons for any resulting sanction in
the record.

* * * * *

(d) Exclusion of a representative or
other person. A judge may exclude or
limit the participation of a
representative or other person in the
case for contumacious conduct or
conduct prejudicial to the
administration of justice. When the
judge excludes a party’s representative,
the judge will afford the party a
reasonable time to obtain another
representative before proceeding with
the case.

(e) Cancellation, suspension, or
termination of hearing. A judge may
cancel a scheduled hearing, or suspend
or terminate a hearing in progress, for
contumacious conduct or conduct
prejudicial to the administration of
justice on the part of the appellant or
the appellant’s representative. If the
judge suspends a hearing, the parties
must be given notice as to when the
hearing will resume. If the judge cancels
or terminates a hearing, the judge must
set a reasonable time during which the
record will be kept open for receipt of
written submissions.

20.In §1201.51 revise paragraph (d)
to read as follows:

§1201.51 Scheduling the hearing.
* * * * *

(d) The Board has established certain
approved hearing locations, which are
listed on the Board’s public Web site
(www.mspb.gov). The judge will advise
parties of these hearing sites as
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appropriate. Parties, for good cause, may
file motions requesting a different
hearing location. Rulings on those
motions will be based on a showing that
a different location will be more
advantageous to all parties and to the
Board.

21. Revise §1201.52 to read as
follows:

§1201.52 Public hearings.

Hearings are open to the public.
However, the judge may order a hearing
or any part of a hearing closed when
doing so would be in the best interests
of the appellant, a witness, the public,
or any other person affected by the
proceeding. Any order closing the
hearing will set out the reasons for the
judge’s decision. Any objections to the
order will be made a part of the record.
Absent express approval from the judge,
no two-way communications devices
may be operated and/or powered on in
the hearing room. Further, no cameras,
recording devices, and/or transmitting
devices may be operated, operational,
and/or powered on in the hearing room
without the express approval of the
judge.

22. Revise §1201.53 to read as
follows:

§1201.53 Record of proceedings.

(a) Recordings. A recording of the
hearing is generally prepared by a court
reporter, under the judge’s guidance.
Such a recording is included with the
Board’s copy of the appeal file and
serves as the official hearing record.
Judges may prepare recordings in some
hearings, such as those conducted
telephonically. Copies of recordings will
be provided to parties without charge
upon request.

(b) Transcripts. A ““transcript” refers
not only to printed copies of the hearing
testimony, but also to electronic
versions of such documents. Along with
recordings, a transcript prepared by the
court reporter is accepted by the Board
as the official hearing record. Any party
may request that the court reporter
prepare a full or partial transcript, at the
requesting party’s expense. In the
absence of a request by a party, and
upon determining that a transcript
would significantly assist in the
preparation of a clear, complete, and
timely decision, the judge or the Board
may direct the agency to purchase a full
or partial transcript from the court
reporter, and to provide copies of such
a transcript to the appellant and the
Board. Judges do not prepare
transcripts.

(c) Copies. Copies of recordings or
existing transcripts will be provided
upon request to parties free of charge.

Such requests should be made in
writing to the adjudicating regional or
field office, or to the Clerk of the Board,
as appropriate. Non-parties may request
a copy of a hearing recording or existing
transcript under the Freedom of
Information Act (FOIA) and Part 1204 of
the Board’s regulation. A non-party may
request a copy by writing to the
appropriate Regional Director, the Chief
Administrative Judge of the appropriate
MSPB Field Office, or to the Clerk of the
Board at MSPB headquarters in
Washington, DC, as appropriate. Non-
parties may also make FOIA requests
online at https://foia.mspb.gov.

(d) Corrections to transcript. Any
discrepancy between the transcript and
the recording shall be resolved by the
judge or the Clerk of the Board as
appropriate. Corrections to the official
transcript may be made on motion by a
party or on the judge’s own motion or
by the Clerk of the Board as appropriate.
Motions for corrections must be filed
within 10 days after the receipt of a
transcript. Corrections of the official
transcript will be made only when
substantive errors are found by the
judge, or by the Clerk of the Board, as
appropriate.

23. Revise § 1201.56(a) to read as
follows:

§1201.56. Burden and degree of proof;
affirmative defenses.

(a) Burden and degree of proof.

(1) Agency. The agency has the
burden of proving:

(i) A performance-based action
brought under 5 U.S.C. 4303 or 5335 by
substantial evidence; and

(ii) All other agency actions by a
preponderance of the evidence.

(2) Appellant.

(i) Jurisdiction. The appellant has the
burden of establishing Board
jurisdiction. Unless otherwise specified
in Parts 1201, 1208, and 1209 of the
Board’s regulations, the jurisdictional
elements for a particular type of appeal
are established by the Board’s case law.
The Board will explicitly inform the
appellant as to the requirements for
establishing jurisdiction in a given case.

(A) The appellant must establish the
following jurisdictional elements by
preponderant evidence: Whether the
appellant is a person entitled to bring
the sort of appeal authorized by the law,
rule, or regulation that gives the Board
jurisdiction; whether the agency action
or decision being challenged is of a type
covered by the law, rule, or regulation
that gives the Board jurisdiction; and
whether the appellant has exhausted a
required administrative remedy before
filing a Board appeal. An appellant who
makes a nonfrivolous allegation of a

jurisdictional element under this
paragraph is entitled to a jurisdictional
hearing to establish the element by
preponderant evidence. A nonfrivolous
allegation is an allegation of facts that,
if proven, would establish the
jurisdictional element in question.

(B) Otherwise, jurisdiction is
established by making nonfrivolous
allegations of fact that, if proven, would
entitle an appellant to relief.

(ii) Timeliness, affirmative defenses,
and retirement matters. The appellant
has the burden of proof, by
preponderant evidence, with respect to:

(A) The timeliness of the appeal;

(B) Affirmative defenses as described
in paragraph (c) of this section; and

(C) Entitlement to retirement benefits
(where an appellant’s application for
such benefits has been denied by a
reconsideration decision of the Office of
Personnel Management).

(iii) Overpayments. The appellant has
the burden of proof, by substantial
evidence, with respect to eligibility for
waiver or adjustment of an overpayment
from the Civil Service Retirement and
Disability Fund.

24.In §1201.58 revise paragraph (c)
to read as follows:

§1201.58 Closing the record.
* * * * *

(c) Once the record closes, additional
evidence or argument will ordinarily
not be accepted unless the party
submitting it shows that the evidence or
argument was not readily available
before the record closed.
Notwithstanding the close of the record,
however, a party must be allowed to
submit evidence or argument to rebut
new evidence or argument submitted by
the other party just before the close of
the record. The judge will include in the
record any supplemental citations
received from the parties or approved
corrections of the transcript, if one has
been prepared.

§1201.62 [Removed]

25. Remove §1201.62.

26. Amend § 1201.71 by adding two
new sentences at the end as follows:

§1201.71 Purpose of discovery.

* * * Discovery requests and
responses thereto are not to be filed in
the first instance with the Board. They
are only filed with the Board in
connection with a motion to compel
discovery under 1201.73(c) of this part,
with a motion to subpoena discovery
under 1201.73(d) of this part, or as
substantive evidence to be considered in
the appeal.

27. Revise § 1201.73 to read as
follows:
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§1201.73 Discovery procedures.

(a) Initiating discovery. A party
seeking discovery must start the process
by serving a request for discovery on the
representative of the party or nonparty,
or, if there is no representative, on the
party or nonparty themselves. The
request for discovery must state the time
limit for responding, as prescribed in
1201.73(d) of this part, and must specify
the time and place of the taking of the
deposition, if applicable. When a party
directs a request for discovery to the
official or employee of a Federal agency
that is a party, the agency must make
the officer or employee available on
official time to respond to the request,
and must assist the officer or employee
as necessary in providing relevant
information that is available to the
agency.

(b) Responses to discovery requests. A
party or nonparty must answer a
discovery request within the time
provided under paragraph (d)(2) of this
section, either by furnishing to the
requesting party the information
requested or agreeing to make
deponents available to testify within a
reasonable time, or by stating an
objection to the particular request and
the reasons for the objection. Parties and
nonparties may respond to discovery
requests by electronic mail if authorized
by the requesting party.

(c) Motions to compel or issue a
subpoena. (1) If a party fails or refuses
to respond in full to a discovery request,
the requesting party may file a motion
to compel discovery. If a nonparty fails
or refuses to respond in full to a
discovery request, the requesting party
may file a motion for the issuance of a
subpoena directed to the individual or
entity from which the discovery is
sought under the procedures described
in 1201.81 of this part. The requesting
party must serve a copy of the motion
on the other party or nonparty. Before
filing any motion to compel or issue a
subpoena, the moving party shall
discuss the anticipated motion with the
opposing party or nonparty and all
those involved shall make a good faith
effort to resolve the discovery dispute
and narrow the areas of disagreement.
The motion shall include:

(i) A copy of the original request and
a statement showing that the
information sought is relevant and
material and that the scope of the
request is reasonable;

(ii) A copy of the response to the
request (including the objections to
discovery) or, where appropriate, a
statement that no response has been
received, along with an affidavit or
sworn statement under 28 U.S.C. 1746

supporting the statement (See appendix
IV to part 1201); and

(iii) A statement that the moving party
has discussed or attempted to discuss
the anticipated motion with the
nonmoving party or nonparty, and made
a good faith effort to resolve the
discovery dispute and narrow the areas
of disagreement.

(2) The party or nonparty from whom
discovery was sought may respond to
the motion to compel or the motion to
issue a subpoena within the time limits
stated in paragraph (d)(3) of this section.

(d) Time limits. (1) Unless otherwise
directed by the judge, parties must serve
their initial discovery requests within
30 days after the date on which the
judge issues an order to the respondent
agency to produce the agency file and
response.

(2) A party or nonparty must file a
response to a discovery request
promptly, but not later than 20 days
after the date of service of the request or
order of the judge. Any discovery
requests following the initial request
must be served within 10 days of the
date of service of the prior response,
unless the parties are otherwise directed
by the judge. Deposition witnesses must
give their testimony at the time and
place stated in the request for
deposition or in the subpoena, unless
the parties agree on another time or
place.

(3) Any motion for an order to compel
or issue a subpoena must be filed with
the judge within 10 days of the date of
service of objections or, if no response
is received, within 10 days after the
time limit for response has expired. Any
pleading in opposition to a motion to
compel or subpoena discovery must be
filed with the judge within 10 days of
the date of service of the motion.

(4) Discovery must be completed
within the time period designated by
the judge or, if no such period is
designated, no later than the prehearing
or close of record conference.

(e) Limits on the number of discovery
requests. (1) Absent prior approval by
the judge, interrogatories served by
parties upon another party or a nonparty
may not exceed 25 in number, including
all discrete subparts.

(2) Absent prior approval by the judge
or agreement by the parties, each party
may not take more than 10 depositions.

(3) Requests to exceed the limitations
set forth in paragraphs (g)(1) and (g)(2)
of this section may be granted at the
discretion of the judge. In considering
such requests, the judge shall consider
the factors identified in §1201.72(d) of
this part.

28.In § 1201.93. revise paragraph (c)
to read as follows:

§1201.93 Procedures.

* * * * *

(c) Stay of Appeal. The judge has the
authority to proceed with or to stay the
processing of the appeal while an
interlocutory appeal is pending with the
Board. If the judge does not stay the
appeal, the Board may do so while an
interlocutory appeal is pending with it.

29.In §1201.101 revise subparagraph
(b)(2) to read as follows:

§1201.101 Explanation and definitions.
* * * * *
(b) EE

(2) Decision-making official means
any judge, officer or other employee of
the Board designated to hear and decide
cases except when such judge, officer,
or other employee of the Board is
serving as a mediator or settlement
judge who is not the adjudicating judge.

30. In §1201.111 revise paragraph (a)
ro read as follows:

§1201.111 Initial decision by judge.

(a) The judge will prepare an initial
decision after the record closes, and will
serve that decision on all parties to the
appeal, including named parties,
permissive intervenors, and intervenors
of right.

* * * * *

31.In §1201.112 revise subparagraph

(a)(4) to read as follows:

§1201.112 Jurisdiction of judge.

(a) * x %

(4) Vacate an initial decision to accept
into the record a settlement agreement
that is filed prior to the deadline for
filing a petition for review, but is not
received until after the date when the
initial decision becomes final under
1201.113 of this part.

* * * * *

32.In §1201.113 revise paragraphs (a)
and (f) to read as follows:

§1201.113 Finality of decision.

The initial decision of the judge will
become the Board’s final 35 days after
issuance. Initial decisions are not
precedential.

(a) Exceptions. The initial decision
will not become the Board’s final
decision if within the time limit for
filing specified in 1201.114 of this part,
any party files a petition for review or,
if no petition for review is filed, files a
request that the initial decision be
vacated for the purpose of accepting a

settlement agreement into the record.
* * * * *

(f) When the Board, by final decision
or order, finds there is reason to believe
a current Federal employee may have
committed a prohibited personnel
practice described at 5 U.S.C.
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2302(b)(8), the Board will refer the
matter to the Special Counsel to
investigate and take appropriate action
under 5 U.S.C. 1215.

* * * * *

33. Revise §1201.114 as follows:

§1201.114 Petition and cross petition for
review—content and procedure.

(a) Pleadings allowed. Pleadings
allowed on review include a petition for
review, a cross petition for review, a
response to a petition for review, a
response to a cross petition for review,
and a reply to a response to a petition
for review.

(1) A petition for review is a pleading
in which a party contends that an initial
decision was incorrectly decided in
whole or in part.

(2) A cross petition for review has the
same meaning as a petition for review,
but is used to describe a pleading that
is filed by a party when another party
has already filed a timely petition for
review.

(3) A response to a petition for review
and a cross petition for review may be
contained in a single pleading.

(4) A reply to a response to a petition
for review is limited to the factual and
legal issues raised by another party in
the response to the petition for review.
It may not raise new allegations of error.

(5) No pleading other than the ones
described in this paragraph will be
accepted unless the party files a motion
with and obtains leave from the Clerk of
the Board. The motion must describe
the nature of and need for the pleading.

(b) Contents of petition or cross
petition for review. A petition or cross
petition for review states a party’s
objections to the initial decision,
including all of the party’s legal and
factual arguments, and must be
supported by references to applicable
laws or regulations and by specific
references to the record. Any petition or
cross petition for review that contains
new evidence or argument must include
an explanation why the evidence or
argument was not presented before the
record below closed (see 1201.58 of this
part). A petition or cross petition for
review should not include documents
that were part of the record below, as
the entire administrative record will be
available to the Board.

(c) Who may file. Any party to the
proceeding, the Director of the Office of
Personnel Management (OPM), or the
Special Counsel (under 5 U.S.C.
1212(c)) may file a petition for review or
cross petition for review. The Director of
OPM may request review only if he or
she believes that the decision is
erroneous and will have a substantial
impact on any civil service law, rule, or

regulation under OPM’s jurisdiction. 5
U.S.C. 7701(e)(2). All submissions to the
Board must contain the signature of the
party or of the party’s designated
representative.

(d) Place for filing. All pleadings
described in paragraph (a) and all
motions and pleadings associated with
them must be filed with the Clerk of the
Merit Systems Protection Board, 1615 M
Street NW., Washington, DC 20419, by
commercial or personal delivery, by
facsimile, by mail, or by electronic filing
in accordance with 1201.14 of this part.

(e) Time for filing. Any petition for
review must be filed within 35 days
after the date of issuance of the initial
decision or, if the petitioner shows that
the initial decision was received more
than 5 days after the date of issuance,
within 30 days after the date the
petitioner received the initial decision.
For purposes of this section, the date
that the petitioner receives the initial
decision is determined according to the
standard set forth at 1201.22(b)(3) of this
part, pertaining to an appellant’s receipt
of a final agency decision. If the
petitioner is represented, the 30-day
time period begins to run upon receipt
of the initial decision by either the
representative or the petitioner,
whichever comes first. A cross petition
for review must be filed within 25 days
of the date of service of the petition for
review. Any response to a petition for
review or to a cross petition for review
must be filed within 25 days after the
date of service of the petition or cross
petition. Any reply to a response to a
petition for review must be filed within
10 days after the date of service of the
response to the petition for review or
cross petition for review.

(f) Extension of time to file. The Board
will grant a motion for extension of time
to file a pleading described in paragraph
(a) only if the party submitting the
motion shows good cause. Motions for
extensions must be filed with the Clerk
of the Board before the date on which
the petition or other pleading is due.
The Board, in its discretion, may grant
or deny those motions without
providing the other parties the
opportunity to comment on them. A
motion for an extension must be
accompanied by an affidavit or sworn
statement under 28 U.S.C. 1746. (See
Appendix IV.) The affidavit or sworn
statement must include a specific and
detailed description of the
circumstances alleged to constitute good
cause, and it should be accompanied by
any available documentation or other
evidence supporting the matters
asserted.

(g) Late filings. Any pleading
described in paragraph (a) that is filed

late must be accompanied by a motion
that shows good cause for the untimely
filing, unless the Board has specifically
granted an extension of time under
paragraph (f) of this section, or unless a
motion for extension is pending before
the Board. The motion must be
accompanied by an affidavit or sworn
statement under 28 U.S.C. 1746. (See
Appendix IV.) The affidavit or sworn
statement must include:

(1) The reasons for failing to request
an extension before the deadline for the
submission; and

(2) A specific and detailed description
of the circumstances causing the late
filing, accompanied by supporting
documentation or other evidence.

Any response to the motion may be
included in the response to the petition
for review, the cross petition for review,
or the response to the cross petition for
review. The response will not extend
the time provided by paragraph (e) of
this section to file a cross petition for
review or to respond to the petition or
cross petition. In the absence of a
motion, the Board may, in its discretion,
determine on the basis of the existing
record whether there was good cause for
the untimely filing, or it may provide
the party that submitted the document
with an opportunity to show why it
should not be dismissed or excluded as
untimely.

(h) Length limitations. A petition for
review, a cross petition for review, or a
response to a petition or cross petition
for review, whether computer generated,
typed, or handwritten, is limited to 30
pages. A reply to a response to petition
for review shall be limited to 15 pages.
Computer generated and typed
pleadings must use no less than 12
point typeface and 1-inch margins. The
length limitation shall be exclusive of
any table of contents, table of
authorities, attachments, and certificate
of service. A request for leave to file a
pleading that exceeds the limitations
prescribed in this paragraph must be
received by the Clerk of the Board at
least 3 days before the filing deadline.
Such requests must give the reasons
therefore as well as the desired length
of the pleading, and are granted only in
exceptional circumstances or if the
Board in specific cases changes the
length limitation.

(1) Redesignate paragraph (g) as
paragraph (i).

(j) Redesignate paragraph (h) as
paragraph (j)

(k) Closing the record. The record
closes on expiration of the period for
filing the reply to the response to the
petition for review, or on expiration of
the period for filing a response to the
cross petition for review, whichever is
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later, or to the brief on intervention, if
any, or on any other date the Board sets
for this purpose. Once the record closes,
no additional evidence or argument will
be accepted unless the party submitting
it shows that the evidence was not
readily available before the record
closed.

34. Revise §1201.115 to read as
follows:

§1201.115 Criteria for granting petition or
cross petition for review.

The Board normally will consider
only issues raised in a timely filed
petition or cross petition for review.
Situations in which the Board may grant
a petition or cross petition for review
include, but are not limited to, a
showing that:

(a) The initial decision contains
erroneous findings of material fact;

(1) Any alleged factual error must be
material, meaning of sufficient weight to
warrant an outcome different from that
of the initial decision.

(2) A petitioner who alleges that the
judge made erroneous findings of
material fact must explain why the
challenged factual determination is
incorrect and identify specific evidence
in the record that demonstrates the
error. In reviewing a claim of an
erroneous finding of fact, the Board will
give deference to an administrative
judge’s credibility determinations when
they are based, explicitly or implicitly,
on the observation of the demeanor of
witnesses testifying at a hearing.

(b) The initial decision is based on an
erroneous interpretation of statute or
regulation or the erroneous application
of the law to the facts of the case. The
petitioner must explain how the error
affected the outcome of the case;

(c) The judge’s rulings during either
the course of the appeal or the initial
decision were not consistent with
required procedures or involved an
abuse of discretion, and the resulting
error affected the outcome of the case;

(d) New and material evidence or
legal argument is available that, despite
the petitioner’s due diligence, was not
available when the record closed. To
constitute new evidence, the
information contained in the
documents, not just the documents
themselves, must have been unavailable
despite due diligence when the record
closed.

(e) Notwithstanding the above
provisions in this section, the Board
reserves the authority to identify or
reconsider any issue in an appeal before
it.

35. Revise §1201.116 to read as
follows:

§1201.116 Compliance with orders for
interim relief.

(a) Certification of compliance. If the
appellant was the prevailing party in the
initial decision, and the decision
granted the appellant interim relief, any
petition for review or cross petition for
review filed by the agency must be
accompanied by a certification that the
agency has complied with the interim
relief order either by providing the
required interim relief or by satisfying
the requirements of 5 U.S.C.
7701(b)(2)(A)(ii) and (B).

(b) Challenge to certification. If the
appellant challenges the agency’s
certification of compliance with the
interim relief order, the Board will issue
an order affording the agency the
opportunity to submit evidence of its
compliance. The appellant may respond
to the agency’s submission of evidence
within 10 days after the date of service
of the submission.

(c) Allegation of noncompliance in
petition or cross petition for review. If an
appellant or an intervenor files a
petition or cross petition for review of
an initial decision ordering interim
relief and such petition includes a
challenge to the agency’s compliance
with the interim relief order, upon order
of the Board the agency must submit
evidence that it has provided the
interim relief required or that it has
satisfied the requirements of 5 U.S.C.
7701(b)(2)(A)(ii) and (B).

(d) Request for dismissal for
noncompliance with interim relief order.
If the agency files a petition for review
or a cross petition for review and has
not provided required interim relief, the
appellant may request dismissal of the
agency’s petition. Any such request
must be filed with the Clerk of the
Board within 25 days of the date of
service of the agency’s petition. A copy
of the response must be served on the
agency at the same time it is filed with
the Board. The agency may respond
with evidence and argument to the
appellant’s request to dismiss within 15
days of the date of service of the request.
If the appellant files a motion to dismiss
beyond the time limit, the Board will
dismiss the motion as untimely unless
the appellant shows that it is based on
information not readily available before
the close of the time limit.

(e) Effect of failure to show
compliance with interim relief order.
Failure by an agency to provide the
certification required by paragraph (a) of
this section with its petition or cross
petition for review, or to provide
evidence of compliance in response to
a Board order in accordance with
paragraphs (b), (c), or (d) of this section,
may result in the dismissal of the

agency’s petition or cross petition for
review.

(f) Back pay and attorney fees.
Nothing in this section shall be
construed to require any payment of
back pay for the period preceding the
date of the judge’s initial decision or
attorney fees before the decision of the
Board becomes final.

(g) Allegations of noncompliance after
a final decision is issued. If the initial
decision granted the appellant interim
relief, but the appellant is not the
prevailing party in the final Board order
disposing of a petition for review, and
the appellant believes that the agency
has not provided full interim relief, the
appellant may file an enforcement
petition with the regional office under
1201.182 of this part. The appellant
must file this petition within 20 days of
learning of the agency’s failure to
provide full interim relief. If the
appellant prevails in the final Board
order disposing of a petition for review,
then any interim relief enforcement
motion filed will be treated as a motion
for enforcement of the final decision.
Petitions under this subsection will be
processed under 1201.183 of this part.

36.In § 1201.117 revise subparagraph
(a)(1) to read as follows:

§1201.117 Procedures for review or
reopening.

(a) * *x %

(1) Issue a decision that decides the
case;
* * * * *

37. Revise § 1201.118 to read as
follows:

§1201.118 Board reopening of final
decisions.

Regardless of any other provision of
this part, the Board may at any time
reopen any appeal in which it has
issued a final order or in which an
initial decision has become the Board’s
final decision by operation of law. The
Board will exercise its discretion to
reopen an appeal only in unusual or
extraordinary circumstances, and
generally within a short period of time
after the decision becomes final.

§1201.119 [Amended]

38.In §1201.119(a), (b) and (d)
remove the words “final order” and
add, in their place, the words “final
decision”.

39. In § 1201.122 revise paragraph (b)
and delete paragraphs (d) and (e) of as
follows:

§1201.122 Filing complaint; serving
documents on parties.

(a) * *x %

(b) Initial filing and service. The
Special Counsel must file a copy of the
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complaint, together with numbered and
tabbed exhibits or attachments, if any,
and a certificate of service listing each
party or the party’s representative. The
certificate of service must show the last
known address, telephone number, and
facsimile number of each party or
representative. The Special Counsel
must serve a copy of the complaint on
each party or the party’s representative,
as shown on the certificate of service.

(C) * K* %

40. In §1201.128 revise paragraph (b)
and delete paragraphs (d) and (e) as
follows:

§1201.128 Filing complaint; serving
documents on parties.

(a) * K* %

(b) Initial filing and service. The
Special Counsel must file a copy of the
complaint, together with numbered and
tabbed exhibits or attachments, if any,
and a certificate of service listing the
respondent agency or the agency’s
representative, and each person on
whose behalf the corrective action is
brought.

(C) * % %

41.In §1201.134 revise paragraph (d)
and delete paragraphs (f) and (g) as
follows:

§1201.134 Deciding official; filing stay
request; serving documents on parties.
* * * * *

(d) Initial filing and service. The
Special Counsel must file a copy of the
request, together with numbered and
tabbed exhibits or attachments, if any,
and a certificate of service listing the
respondent agency or the agency’s
representative. The certificate of service
must show the last known address,
telephone number, and facsimile
number of the agency or its
representative. The Special Counsel
must serve a copy of the request on the
agency or its representative, as shown
on the certificate of service.

(e) * *x %

42.1In §1201.137 revise paragraph (c)
and delete paragraphs (e) and (f) as
follows:

§1201.137 Covered actions; filing
complaint; serving documents on parties.
* * * * *

(c) Initial filing and service. The
agency must file two copies of the
complaint, together with numbered and
tabbed exhibits or attachments, if any,
and a certificate of service listing each
party or the party’s representative. The
certificate of service must show the last
known address, telephone number, and
facsimile number of each party or
representative. The agency must serve a
copy of the complaint on each party or

the party’s representative, as shown on
the certificate of service.

(d) * % %

43. Revise §1201.142 to read as
follows:

§1201.142 Actions filed by administrative
law judges.

An administrative law judge who
alleges a constructive removal or other
action by an agency in violation of 5
U.S.C. 7521 may file a complaint with
the Board under this subpart. The filing
and serving requirements of 1201.137 of
this part apply. Such complaints shall
be adjudicated in the same manner as
agency complaints under this subpart.

44.In §1201.143 revise paragraph (c)
and delete paragraphs (e) and (f) as
follows:

§1201.143 Right to hearing; filing
complaint; serving documents on parties.
* * * * *

(c) Initial filing and service. The
appointee must file two copies of the
request, together with numbered and
tabbed exhibits or attachments, if any,
and a certificate of service listing the
agency proposing the appointee’s
removal or the agency’s representative.
The certificate of service must show the
last known address, telephone number,
and facsimile number of the agency or
its representative. The appointee must
serve a copy of the request on the
agency or its representative, as shown
on the certificate of service.

(d) EE

45.In §1201.153 revise subparagraph
(a)(2) as follows:

§1201.153 Contents of appeal.

(a] R

(1) * Kk %

(2) The appeal must state whether the
appellant has filed a grievance under a
negotiated grievance procedure or a
formal discrimination complaint with
any agency regarding the matter being
appealed to the Board. If he or she has
done so, the appeal must state the date
on which the appellant filed the
complaint or grievance, and it must
describe any action that the agency took
in response to the complaint or
grievance.

* * * * *

46. In §1201.154 revise the

introductory paragraph as follows:

§1201.154 Time for filing appeal; closing
record in cases involving grievance
decisions.

For purposes of this section, the date
an appellant receives the agency’s
decision is determined according to the
standard set forth at 1201.22(b)(3) of this
part. Appellants who file appeals raising
issues of prohibited discrimination in

connection with a matter otherwise
appealable to the Board must comply
with the following time limits:

(a) * *x %
* * * * *

47. Revise § 1201.155 to read as
follows:

§1201.155 Requests for review of
arbitrators’ decisions.

(a) Source and applicability. (1)
Under paragraph (d) of 5 U.S.C. 7121, an
employee who believes he or she has
been subjected to discrimination within
the meaning of 5 U.S.C. 2302(b)(1), and
who may raise the matter under either
a statutory procedure such as 5 U.S.C.
7701 or under a negotiated grievance
procedure, must make an election
between the two procedures. The
election of the negotiated grievance
procedure “in no manner prejudices”
the employee’s right to request Board
review of the final decision pursuant to
5 U.S.C. 7702. Subsection (a)(1) of
section 7702 provides that,
“[n]otwithstanding any other provision
of law,” when an employee who has
been subjected to an action that is
appealable to the Board and who alleges
that the action was the result of
discrimination within the meaning of 5
U.S.C. 2302(b)(1), the Board will decide
both the issue of discrimination and the
appealable action in accordance with
the Board’s appellate procedures under
section 7701.

(2) This section does not apply to
employees of the Postal Service or to
other employees excluded from the
coverage of the federal labor
management laws at Chapter 71 of title
5, United States Code.

(b) Scope of Board Review. If the
negotiated grievance procedure permits
allegations of discrimination, the Board
will review only those claims of
discrimination that were raised in the
negotiated grievance procedure. If the
negotiated grievance procedure does not
permit allegations of discrimination to
be raised, the appellant may raise such
claims before the Board.

(c) Contents. The appellant must file
the request with the Clerk of the Board,
Merit Systems Protection Board,
Washington, DC 20419. The request for
review must contain:

(1) A statement of the grounds on
which review is requested;

(2) References to evidence of record or
rulings related to the issues before the
Board;

(3) Arguments in support of the stated
grounds that refer specifically to
relevant documents, and that include
relevant citations of authority; and

(4) Legible copies of the final
grievance or arbitration decision, the
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agency decision to take the action, and
other relevant documents. Those
documents may include a transcript or
recording of the hearing.

(d) Development of the Record. The
Board, in its discretion, may develop the
record as to a claim of prohibited
discrimination by ordering the parties to
submit additional evidence or
forwarding the request for review to a
judge to conduct a hearing.

(e) Closing of the Record. The record
will close upon expiration of the period
for filing the response to the request for
review, or to the brief on intervention,
if any, or on any other date the Board
sets for this purpose. Once the record
closes, no additional evidence or
argument will be accepted unless the
party submitting it shows that the
evidence was not readily available
before the record closed.

48. Revise §1201.181 to read as
follows:

§1201.181 Authority and explanation.

(a) Authority. Under 5 U.S.C.
1204(a)(2), the Board has the authority
to order any Federal agency or employee
to comply with decisions and orders
issued under its jurisdiction, and the
authority to enforce compliance with its
orders and decisions. The Board’s
decisions and orders, when appropriate,
will contain a notice of the Board’s
enforcement authority.

(b) Requirements for parties. The
parties are expected to cooperate fully
with each other so that compliance with
the Board’s orders and decisions can be
accomplished promptly and in
accordance with the laws, rules, and
regulations that apply to individual
cases. Agencies must promptly inform
an appellant of actions taken to comply
and must inform the appellant when it
believes compliance is complete.
Appellants must provide agencies with
all information necessary for
compliance and should monitor the
agency’s progress towards compliance.

49. In §1201.182 revise paragraphs (a)
and (b) as follows:

§1201.182 Petition for enforcement.

(a) Appellate jurisdiction. Any party
may petition the Board for enforcement
of a final decision or order issued under
the Board’s appellate jurisdiction, or for
enforcement of the terms of a settlement
agreement that has been entered into the
record for the purpose of enforcement in
an order or decision under the Board’s
appellate jurisdiction. The petition must
be filed promptly with the regional or
field office that issued the initial
decision; a copy of it must be served on
the other party or that party’s
representative; and it must describe

specifically the reasons the petitioning
party believes there is noncompliance.
The petition also must include the date
and results of any communications
regarding compliance. Any petition for
enforcement that is filed more than 30
days after the date of service of the
agency’s notice that it has complied
must contain a statement and evidence
showing good cause for the delay and a
request for an extension of time for
filing the petition.

(b) Original jurisdiction. Any party
seeking enforcement of a final Board
decision or order issued under its
original jurisdiction or enforcement of
the terms of settlement agreement
entered into the record for the purpose
of enforcement in an order or decision
issued under its original jurisdiction
must file a petition for enforcement with
the Clerk of the Board and must serve
a copy of that petition on the other party
or that party’s representative. The
petition must describe specifically the
reasons why the petitioning party
believes there is noncompliance.

* * * * *

50. In § 1201.183 revise paragraphs
(a)(2) and (a)(5) through (a)(7), (b)(1),
(b)(2), and (c), and redesignate
paragraphs (c) and (d) as (d) and (e) as
follows:

§1201.183 Procedures for processing
petitions for enforcement.
(a) Initial Processing. (1)
(2) If the agency is the alleged
noncomplying party, it shall submit the
name, title, grade, and address of the
agency official charged with complying
with the Board’s order, and inform such
official in writing of the potential
sanction for noncompliance as set forth
in 5 U.S.C. 1204(a)(2) and (e)(2)(A), even
if the agency asserts it has fully
complied. The agency must advise the
Board of any change to the identity or
location of this official during the
pendency of any compliance
proceeding. In the absence of this
information, the Board will presume
that the highest ranking appropriate
agency official who is not appointed by
the President by and with the consent
of the Senate is charged with

compliance.
* * * * *

(5) If the judge finds that the alleged
noncomplying party has not taken all
actions required to be in full compliance
with the final decision, the judge will
issue an initial decision resolving all
issues raised in the petition for
enforcement, and identifying the
specific actions the noncomplying party
must take to be in compliance with the
Board’s final decision. A copy of the

* * %

initial decision will be served on the
responsible agency official.

(6) If an initial decision described
under paragraph (a)(5) of this section is
issued, the party found to be in
noncompliance must do the following:

(i) To the extent that the party decides
to take the actions required by the initial
decision, the party must submit to the
Clerk of the Board, within the time limit
for filing a petition for review under
section 1201.114(e) of this part, a
statement that the party has taken the
actions identified in the initial decision,
along with evidence establishing that
the party has taken those actions. The
narrative statement must explain in
detail why the evidence of compliance
satisfies the requirements set forth in
the initial decision.

(ii) To the extent that the party
decides not to take all of the actions
required by the initial decision, the
party must file a petition for review
under the provisions of sections
1201.114 and 1201.115 of this part.

(iii) The responses required by the
preceding two paragraphs may be filed
separately or as a single pleading.

If the agency is the party found to be
in noncompliance, it must advise the
Board, as part of any submission under
this paragraph, of any change in the
identity or location of the official
responsible for compliance previously
provided pursuant to paragraph (a)(2).

(7) The petitioner may file evidence
and argument in response to any
submission described in paragraph
(a)(6) by filing opposing evidence and
argument with the Clerk of the Board
within 20 days of the date such
submission is filed.

(b) Consideration by the Board. (1)
Following review of the initial decision
and the written submissions of the
parties, the Board will render a final
decision on the issues of compliance.
Upon finding that the agency is in
noncompliance, the Board may, when
appropriate, require the agency and the
responsible agency official to appear
before the Board to show why sanctions
should not be imposed under 5 U.S.C.
1204(a)(2) and 1204(e)(2)(A). The Board
also may require the agency and the
responsible agency official to make this
showing in writing, or to make it both
personally and in writing. The
responsible agency official has the right
to respond in writing or to appear at any
argument concerning the withholding of
that official’s pay.

(2) The Board’s final decision on the
issues of compliance is subject to
judicial review under § 1201.120 of this
part.

(3) * *x %
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(c) Burdens of proof. If an appellant
files a petition for enforcement seeking
compliance with a Board order, the
agency generally has the burden to
prove its compliance with the Board
order by a preponderance of the
evidence. However, if any party files a
petition for enforcement seeking
compliance with the terms of a
settlement agreement, that party has the
burden of proving the other party’s
breach of the settlement agreement by a
preponderance of the evidence.

(d) Redesignate paragraph (c) as
paragraph (d).

(e) Redesignate paragraph (d) as
paragraph (e).

51. Revise the heading of Subpart H
of part 1201 to read as follows:

Subpart H—Attorney Fees (Plus Costs,
Expert Witness Fees, and Litigation
Expenses, Where Applicable), and
Damages (Consequential, Liquidated,
and Compensatory)

52.In § 1201.201 revise paragraph (a)
and add a new paragraph (e) as follows:

§1201.201 Statement of purpose.

(a) This subpart governs Board
proceedings for awards of attorney fees
(plus costs, expert witness fees, and
litigation expenses, where applicable),
consequential damages, compensatory
damages, and liquidated damages.

(e) An award equal to back pay shall
be awarded as liquidated damages
under 5 U.S.C. 3330c when the Board or
a court determines an agency willfully
violated an individual’s veterans’
preference rights.

53.In §1201.202 insert a new
paragraph (d) and redesignate existing
paragraph (d) as paragraph (e).

§1201.202 Authority for awards.

* * * * *

(d) Awards of liquidated damages.
The Board may award an amount equal
to back pay as liquidated damages under
5 U.S.C. 3330c when it determines that
an agency willfully violated an
appellant’s veterans’ preference rights.

(e) Redesignate paragraph (d) as
paragraph (e)

§1201.204 [Amended]

54.In §1201.204 remove the words
“consequential damages or
compensatory damages” and add, in
their place, the words “consequential,
liquidated, or compensatory damages.”

55. Amend § 1201.204 by revising
paragraph (h) to read as follows:

§1201.204 Proceedings for consequential,
liquidated, and compensatory damages.
* * * * *

(h) Request for damages first made in
proceeding before the Board. Where a
request for consequential, liquidated, or
compensatory damages is first made on
petition for review of a judge’s initial
decision on the merits and the Board
waives the time limit for making the
request in accordance with paragraph
(a)(2) of this section, or where the
request is made in a case where the only
MSPB proceeding is before the Board,
including, for compensatory damages
only, a request to review an arbitration
decision under 5 U.S.C. 7121(d), the
Board may:

(1) * *x *

* * * * *

56. Remove and reserve Appendix III

to Part 1201.

Appendix III to Part 1201 [Reserved]

PART 1203—PROCEDURES FOR
REVIEW OF RULES AND
REGULATIONS OF THE OFFICE OF
PERSONNEL MANAGEMENT

57. The authority citation for 5 CFR
part 1203 continues to read as follows:

Authority: 5 U.S.C. 1204(A), 1204(f), and
1204(h).

58. In § 1203.2 revise paragraph (e) to
read as follows:

§1203.2 Definitions.
* * * * *
(e) Prohibited personnel practices are

the impermissible actions described in 5
U.S.C. 2302(b)(1) through 2302(b)(12).

* * * *

PART 1208—PRACTICES AND
PROCEDURES FOR APPEALS UNDER
THE UNIFORMED SERVISES
EMPLOYMENT AND REEMPLOYMENT
RIGHTS ACT AND THE VETERANS
EMPLOYMENT OPPORTUNITIES ACT

59. The authority citation for 5 CFR
part 1208 continues to read as follows:

Authority: 5 U.S.C. 1204(h), 3330a, 3330b;
38 U.S.C. 4331.

60. Revise §1208.3 to read as follows:

§1208.3 Application of 5 CFR part 1201.

Except as expressly provided in this
part, the Board will apply subparts A
(Jurisdiction and Definitions), B
(Procedures for Appellate Cases), C
(Petitions for Review of Initial
Decisions), and F (Enforcement of Final
Decisions and Orders) of 5 CFR part
1201 to appeals governed by this part.
The Board will apply the provisions of
subpart H (Attorney Fees (Plus Costs,
Expert Witness Fees, and Litigation
Expenses, Where Applicable), and
Damages (Consequential, Liquidated,
and Compensatory)) of 5 CFR part 1201

regarding awards of attorney fees and
liquidated damages to appeals governed
by this part.

61. Revise § 1208.21 to read as
follows:

§1208.21

(a) General rule. Before an appellant
may file a VEOA appeal with the Board,
the appellant must first file a complaint
under 5 U.S.C. 3330a(a) with the
Secretary of Labor within 60 days after
the date of the alleged violation. In
addition, either the Secretary must have
sent the appellant written notification
that efforts to resolve the complaint
were unsuccessful or, if the Secretary
has not issued such notification and at
least 60 days have elapsed from the date
the complaint is filed, the appellant
must have provided written notification
to the Secretary of the appellant’s
intention to file an appeal with the
Board.

(b) Equitable tolling; extension of
filing deadline. In extraordinary
circumstances, the appellant’s 60-day
deadline for filing a complaint with the
Secretary is subject to the doctrine of
equitable tolling, which permits the
Board to extend the deadline where the
appellant, despite having diligently
pursued his or her rights, was unable to
make a timely filing. Examples include
cases involving deception or in which
the appellant filed a defective pleading
during the statutory period.

62. Amend § 1208.22 by adding a new
paragraph (c) as follows:

§1208.22 Time of filing.

* * * * *

VEOA exhaustion requirement.

(c) Equitable tolling; extension of
filing deadline. In extraordinary
circumstances, the appellant’s 60-day
deadline for filing an appeal with the
MSPB is subject to the doctrine of
equitable tolling, which permits the
Board to extend the deadline where the
appellant, despite having diligently
pursued his or her rights, was unable to
make a timely filing. Examples include
cases involving deception or in which
the appellant filed a defective pleading
during the statutory period.

63. In § 1208.23 revise subparagraph
(a)(5) and redesignate paragraph (a)(5) as
paragraph (a)(6) as follows:

§1208.23 Content of a VEOA appeal;
request for hearing.

(a) L

(1) * x %

* * * * *

(5) Evidence identifying the specific
veterans’ preference claims that the
appellant raised before the Secretary;
and
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(6) Redesignate paragraph (a)(5) as
paragraph (a)(6).

* * * *

PART 1209—PRACTICES AND
PROCEDURES FOR APPEALS AND
STAY REQUESTS OF PERSONNEL
ACTIONS ALLEGEDLY BASED ON
WHISTLEBLOWING

64. The authority citation for 5 CFR
part 1208 continues to read as follows:

AuthOI‘ity: 5 U.S.C. 1204, 1221, 2302(b)(8),
and 7701.

65. Revise paragraph of § 1209.2 to
read as follows:

§1209.2 Jurisdiction.

(a) Under 5 U.S.C. 1221(a), an
employee, former employee, or
applicant for employment may appeal to
the Board from agency personnel
actions alleged to have been threatened,
proposed, taken, or not taken because of
the appellant’s whistleblowing
activities.

(b) The Board exercises jurisdiction
over:

(1) Individual right of action (IRA)
appeals. These are authorized by
5 U.S.C. 1221(a) with respect to
personnel actions listed in 1209.4(a) of
this part that are allegedly threatened,
proposed, taken, or not taken because of
the appellant’s whistleblowing
activities. If the action is not otherwise
directly appealable to the Board, the
appellant must seek corrective action
from the Special Counsel before
appealing to the Board.

Example 1: Agency A gives Mr. X a
performance evaluation under 5 U.S.C.
chapter 43 that rates him as “‘minimally
satisfactory.” Mr. X believes that the agency
has rated him “minimally satisfactory”
because he reported that his supervisor
embezzled public funds in violation of
federal law and regulation. Because a
performance evaluation is not an otherwise
appealable action, Mr. X must seek corrective
action from the Special Counsel before
appealing to the Board or before seeking a
stay of the evaluation. If Mr. X appeals the
evaluation to the Board after the Special
Counsel proceeding is terminated or
exhausted, his appeal is an IRA appeal.

Example 2: As above, Agency A gives
Mr. X a performance evaluation under 5
U.S.C. chapter 43 that rates him as
“minimally satisfactory.” Mr. X believes that
the agency has rated him “minimally
satisfactory” because he previously filed a
Board appeal of the agency’s action
suspending him without pay for 15 days, and
because he testified on behalf of a co-worker
in an EEO proceeding. The Board would not
have jurisdiction over the performance
evaluation as an IRA appeal because the
appellant has not made an allegation of a
violation of 5 U.S.C. 2302(b)(8), i.e., a claim
of retaliation for a protected whistleblowing

disclosure. Retaliation for filing a Board
appeal would constitute a different
prohibited personnel practice, 5 U.S.C.
2302(b)(9), retaliation for having exercised an
appeal, complaint, or grievance right granted
by any law, rule, or regulation. Similarly,
retaliation for protected EEO activity is a
prohibited personnel practice under
subsection (b)(9), not under subsection (b)(8).

Example 3: Citing alleged misconduct, an
agency proposes Employee Y’s removal.
While that removal action is pending, Y files
a complaint with OSC alleging that the
proposed removal was initiated in retaliation
for her having disclosed that an agency
official embezzled public funds in violation
of federal law and regulation. OSC
subsequently issues a letter notifying Y that
it has terminated its investigation of the
alleged retaliation with respect to the
proposed removal. Employee Y may file an
IRA appeal with respect to the proposed
removal.

(2) Otherwise appealable action
appeals. These are appeals to the Board
under laws, rules, or regulations other
than 5 U.S.C. 1221(a) that include an
allegation that the action was based on
the appellant’s whistleblowing
activities. (Examples of such otherwise
appealable actions are listed in 5 CFR
1201.3(a).) An individual who has been
subjected to an otherwise appealable
action must make an election of
remedies as described in 5 U.S.C.
7121(g) and paragraphs (c) and (d) of
this section.

Example 4: Same as Example 3 above.
While the OSC complaint with respect to the
proposed removal is pending, the agency
effects the removal action. OSC subsequently
issues a letter notifying Y that it has
terminated its investigation of the alleged
retaliation with respect to the proposed
removal. With respect to the effected
removal, Employee Y can elect to appeal that
action directly to the Board, or to proceed
with a complaint to OSC. If she chooses the
latter option, she may file an IRA appeal
when OSC has terminated its investigation,
but the only issue that will be adjudicated in
that appeal is whether she proves that her
protected disclosure was a contributing factor
in the removal action and, if so, whether the
agency can prove by clear and convincing
evidence that it would have removed Y in the
absence of the protected disclosure. If she
instead files a direct appeal, the agency must
prove its misconduct charges, nexus, and the
reasonableness of the penalty, and Y can
raise any affirmative defenses she might
have.

(3] * % %

(c) Issues before the Board in IRA
appeals. In an individual right of action
appeal, the only merits issues before the
Board are those listed in 5 U.S.C.
1221(e), i.e., whether the appellant has
demonstrated that one or more
whistleblowing disclosures was a
contributing factor in one or more
covered personnel actions and, if so,

whether the agency has demonstrated
by clear and convincing evidence that it
would have taken the same personnel
action(s) in the absence of the protected
disclosure(s). The appellant may not
raise affirmative defenses other than
reprisal for whistleblowing activities,
such as claims of discrimination or
harmful procedural error. In an IRA
appeal that concerns an adverse action
under 5 U.S.C. 7512, the agency need
not prove its charges, nexus, or the
reasonableness of the penalty, as a
requirement under 5 U.S.C. 7513(a), i.e.,
that its action is taken “only for such
cause as will promote the efficiency of
the service.” However, the Board may
consider the strength of the agency’s
evidence in support of its adverse action
in determining whether the agency has
demonstrated by clear and convincing
evidence that it would have taken the
same personnel action in the absence of
the protected disclosure(s).

(d) Elections under 5 U.S.C. 7121(g).
(1) Under 5 U.S.C. 7121(g)(3), an
employee who believes he or she was
subjected to a covered personnel action
in retaliation for protected
whistleblowing “may elect not more
than one” of 3 remedies: (A) an appeal
to the Board under 5 U.S.C. 7701; (B) a
negotiated grievance under 5 U.S.C.
7121(d); or (C) corrective action under
subchapters II and III of 5 U.S.C. chapter
12, i.e., a complaint filed with the
special counsel (5 U.S.C. 1214), which
can be followed by an IRA appeal filed
with the Board (5 U.S.C. 1221). Under
5 U.S.C. 7121(g)(4), an election is
deemed to have been made based on
which of the 3 actions the individual
files first.

(2) In the case of an otherwise
appealable action as described in
paragraph (b)(2) of this section, an
employee who files a complaint with
OSC prior to filing an appeal with the
Board has elected corrective action
under subchapters II and III of 5 U.S.C.
chapter 12, i.e., a complaint filed with
OSC, which can be followed by an IRA
appeal with the Board. As described in
paragraph (c) of this section, the IRA
appeal in such a case is limited to
resolving the claim(s) of reprisal for
whistleblowing activities.

66. In § 1209.4 revise paragraph (b) as
follows:

§1209.4 Definitions.
* * * * *

(b) Whistleblowing is the making of a
protected disclosure, that is, a
disclosure of information by an
employee, former employee, or
applicant that the individual reasonably
believes evidences a violation of law,
rule, or regulation, gross
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mismanagement, gross waste of funds,
abuse of authority, or substantial and
specific danger to public health or
safety. It does not include a disclosure
that is specifically prohibited by law or
required by Executive order to be kept
secret in the interest of national defense
or foreign affairs, unless such
information is disclosed to the Special
Counsel, the Inspector General of an
agency, or an employee designated by

the head of the agency to receive it.
* * * * *

67.In § 1209.5 revise paragraphs (a)
and (b) as follows:

§1209.5 Time of filing.

(a) General rule. The appellant must
seek corrective action from the Special
Counsel before appealing to the Board
unless the action being appealed is
otherwise appealable directly to the
Board and the appellant has elected a
direct appeal. (See § 1209.2(d) regarding
election of remedies under 5 U.S.C.
7121(g)). Where the appellant has
sought corrective action, the time limit
for filing an appeal with the Board is
governed by 5 U.S.C. 1214(a)(3). Under
that section, an appeal must be filed:

(1) No later than 65 days after the date
of issuance of the Special Counsel’s
written notification to the appellant that
it was terminating its investigation of
the appellant’s allegations or, if the
appellant shows that the Special
Counsel’s notification was received
more than 5 days after the date of
issuance, within 60 days after the date
the appellant received the Special
Counsel’s notification; or

(2) At any time after the expiration of
120 days, if the Special Counsel has not
notified the appellant that it will seek
corrective action on the appellant’s
behalf within 120 days of the date of
filing of the request for corrective
action.

(b) Equitable tolling; extension of
filing deadline. The appellant’s deadline
for filing an individual right of action
appeal with the Board after receiving
written notification from the Special
Counsel that it was terminating its
investigation of his or her allegations is
subject to the doctrine of equitable
tolling, which permits the Board to
extend the deadline where the
appellant, despite having diligently
pursued his or her rights, was unable to
make a timely filing. Examples include
cases involving deception or in which
the appellant filed a defective pleading
during the statutory period.

(C) * * %
68. In § 1209.6 revise paragraph (b) to
read as follows:

§1209.6 Content of appeal; right to
hearing.
* * * * *

(b) Right to hearing. An appellant
generally has a right to a hearing if the
appeal has been timely filed and the
Board has jurisdiction over the appeal.

* * * * *

William D. Spencer,

Clerk of the Board.

[FR Doc. 2012-13655 Filed 6—-6-12; 8:45 am]
BILLING CODE 7400-01-P

DEPARTMENT OF HOMELAND
SECURITY

Office of the Secretary

6 CFR Part 5
[Docket No. DHS-2011-0114]

Privacy Act of 1974: Implementation of
Exemptions; Department of Homeland
Security, U.S. Customs and Border
Protection, DHS/CBP—017 Analytical
Framework for Intelligence (AFI)
System of Records

AGENCY: Privacy Office, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of Homeland
Security is giving concurrent notice of a
newly established system of records
pursuant to the Privacy Act of 1974 for
the “Department of Homeland Security/
U.S. Customs and Border Protection—
017 Analytical Framework for
Intelligence (AFI) System of Records”
and this proposed rulemaking. In this
proposed rulemaking, the Department
proposes to exempt the system of
records from one or more provisions of
the Privacy Act because of criminal,
civil, and administrative enforcement
requirements.

DATES: Comments must be received on
or before July 9, 2012.

ADDRESSES: You may submit comments,
identified by docket number DHS—
2012-0114, by one of the following
methods:

e Federal e-Rulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:703-483—-2999.

e Mail: Mary Ellen Callahan, Chief
Privacy Officer, Privacy Office,
Department of Homeland Security,
Washington, DC 20528.

Instructions: All submissions received
must include the agency name and
docket number for this notice. All
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
general questions please contact:
Laurence E. Castelli (202—325-0280),
CBP Privacy Officer, Office of
International Trade, U.S. Customs and
Border Protection, Mint Annex, 799
Ninth Street NW., Washington, DC
20229. For privacy issues please
contact: Mary Ellen Callahan (703-235-
0780), Chief Privacy Officer, Privacy
Office, Department of Homeland
Security, Washington, DC 20528.
SUPPLEMENTARY INFORMATION:

I. Background

In accordance with the Privacy Act of
1974, 5 U.S.C. 552a, the Department of
Homeland Security (DHS) U.S. Customs
and Border Protection (CBP) proposes to
establish a new DHS system of records
titled, “DHS/U.S. Customs and Border
Protection, DHS/CBP—017 Analytical
Framework for Intelligence (AFI)
System of Records.”

AFI enhances DHS’s ability to
identify, apprehend, and prosecute
individuals who pose a potential law
enforcement or security risk; and aids in
the enforcement of customs and
immigration laws, and other laws
enforced by DHS at the border. AFI is
used for the purposes of: (1) Identifying
individuals, associations, or
relationships that may pose a potential
law enforcement or security risk,
targeting cargo that may present a threat,
and assisting intelligence product users
in the field in preventing the illegal
entry of people and goods, or
identifying other violations of law; (2)
conducting additional research on
persons and/or cargo to understand
whether there are patterns or trends that
could assist in the identification of
potential law enforcement or security
risks; and (3) sharing finished
intelligence products developed in
connection with the above purposes
with DHS employees who have a need
to know in the performance of their
official duties and who have appropriate
clearances or permissions. Finished
intelligence products are tactical,
operational, and strategic law
enforcement intelligence products that
have been reviewed and approved for
sharing with finished intelligence
product users and authorities outside of
DHS, pursuant to routine uses.

To support its capability to query,
efficiently, multiple data sources, AFI
creates and maintains an index, which
is a portion of the necessary and
relevant data in existing operational
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DHS source systems, by ingesting this
data through and from the Automated
Targeting System (ATS) and those
source systems. In addition to the index,
AFI provides AFT analysts with different
tools that assist in detecting trends,
patterns, and emerging threats, and in
identifying non-obvious relationships.

AFTI improves the efficiency and
effectiveness of CBP’s research and
analysis process by providing a platform
for the research, collaboration, approval,
and publication of finished intelligence
products.

AFI provides a platform for preparing
responses to requests for information
(RFIs). AFI will centrally maintain the
requests, the research based on those
requests, and the response to those
requests. AFI allows analysts to perform
federated queries against external data
sources, including the Department of
State, the Department of Justice/FBI, as
well as publicly and commercially
available data sources and, eventually,
classified data. AFI also enables an
authorized user to search the Internet
for additional information that may
contribute to an intelligence gathering
and analysis effort. AFI facilitates the
sharing of finished intelligence products
within DHS and tracks sharing outside
of DHS.

Two principal types of users will
access AFI: DHS analysts and DHS
finished intelligence product users.
Analysts will use the system to obtain
a more comprehensive view of data
available to CBP, and then analyze and
interpret that data using the
visualization and collaboration tools
accessible in AFL If an analyst finds
actionable terrorist, law enforcement, or
intelligence information, he may use
relevant information to produce a
report, create an alert, or take some
other appropriate action within DHS’s
mission and authorities. In addition to
using AFI as a workspace to analyze and
interpret data, analysts may submit or
respond to RFIs, assign tasks, or create
finished intelligence products based on
their research or in response to an RFL
Finished intelligence product users are
officers, agents, and employees of DHS
who have been determined to have a
need to know in the performance of
their official duties and who have
appropriate clearances or permissions.
Finished intelligence product users will
have more limited access to AFI, will
not have access to the research space or
tools, and will only view finished
intelligence products that analysts
published in AFI. Finished intelligence
product users are not able to query the
data from the source systems through
AFL

AFTI performs extensive auditing that
records the search activities of all users
to mitigate any risk of authorized users
conducting searches for inappropriate
purposes. AFI also requires that analysts
re-certify annually any user-provided
information marked as containing PII to
ensure its continued relevance and
accuracy. Analysts will be prompted to
re-certify any documents that maintain
PII which are not related to a finished
intelligence product. Information that is
not re-certified is automatically purged
from AFI. Account access is controlled
by AFI passing individual user
credentials to the originating system or
through a previously approved
certification process in another system
in order to minimize the risk of
unauthorized access. When an analyst
conducts a search for products, AFT will
only display those results that an
individual user has permission to view.

Consistent with DHS’s information
sharing mission, information stored in
AFI may be shared consistent with the
Privacy Act, including in accordance
with the routine uses, and applicable
laws as described below including
sharing with other DHS components
and appropriate federal, state, local,
tribal, territorial, foreign, multilateral, or
international government agencies. This
sharing will only take place after DHS
determines that the receiving
component or agency has a need to
know the information and the
information will be used consistent with
the Privacy Act, including the routine
uses set forth in the SORN, in order to
carry out national security, law
enforcement, customs, immigration,
intelligence, or other authorized
functions.

DHS is claiming exemptions from
certain requirements of the Privacy Act
for DHS/CBP—017 Analytical
Framework for Intelligence (AFI)
System of Records. Some information in
AFI relates to official DHS national
security, law enforcement, and
immigration activities. The exemptions
are required to preclude subjects from
compromising an ongoing law
enforcement, national security or fraud
investigation; to avoid disclosure of
investigative techniques; to protect the
identities and physical safety of
confidential informants and law
enforcement personnel; and to ensure
DHS’s ability to obtain information from
third parties and other sources.

Pursuant to 5 U.S.C. 552a(j)(2), this
system is exempted from the following
provisions of the Privacy Act: 5 U.S.C.
552a(c)(3) and (c)(4); (d); (e)(1), (e)(2),
(e)(3), (e)(4)(G), (e)(4)(H), (e)(5), (e)(8);
(f); and (g). Additionally, pursuant to 5
U.S.C. 552a(k)(1) and (2) this system is

exempted from the following provisions
of the Privacy Act: 5 U.S.C 552a(c)(3);
(d); (e)(2), (e)(4)(G), (e)(4)(H); and (1).
Many of the functions in this system
require retrieving records from law
enforcement systems. Where a record
received from another system has been
exempted in that source system under 5
U.S.C. 552a(j)(2), (k)(1) and/or (k)(2),
DHS will claim the same exemptions for
those records that are claimed for the
original primary systems of records from
which they originated and claims any
additional exemptions in accordance
with this rule.

The exemptions proposed here are
standard for agencies where the
information may contain investigatory
materials compiled for law enforcement
purposes. These exemptions are
exercised by executive federal agencies.
In appropriate circumstances, where
compliance would not appear to
interfere with or adversely affect the
overall law enforcement process, the
applicable exemptions may be waived
on a case-by-case basis.

A notice of system of records for DHS/
CBP—017 Analytical Framework for
Intelligence (AFI) is also published in
this issue of the Federal Register.

II. Privacy Act

The Privacy Act embodies fair
information practice principles in a
statutory framework governing the
means by which the U.S. Government
collects, maintains, uses, and
disseminates personally identifiable
information. The Privacy Act applies to
information that is maintained in a
“system of records.” A “system of
records” is a group of any records under
the control of an agency from which
information is retrieved by the name of
the individual or by some identifying
number, symbol, or other identifying
particular assigned to the individual. In
the Privacy Act, an individual is defined
to encompass U.S. citizens and lawful
permanent residents. As a matter of
policy, DHS extends administrative
Privacy Act protections to all persons,
regardless of citizenship, where a
system of records maintains information
on both U.S. citizens and lawful
permanent residents, as well as visitors.

The Privacy Act allows government
agencies to exempt systems of records
from certain provisions of the Act. If an
agency claims an exemption, however,
it must issue a Notice of Proposed
Rulemaking and a Final Rule to make
clear to the public the reasons why a
particular exemption is claimed.

List of Subjects in 6 CFR Part 5

Freedom of information; Privacy.
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For the reasons stated in the
preamble, DHS proposes to amend
Chapter I of Title 6, Code of Federal
Regulations, as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

1. The authority citation for Part 5
continues to read as follows:

Authority: Public Law 107-296, 116 Stat.
2135; (6 U.S.C. 101 et seq.); 5 U.S.C. 301.
Subpart A also issued under 5 U.S.C. 552.
Subpart B also issued under 5 U.S.C. 552a.

2. Add at the end of Appendix C to
Part 5, the following new paragraph
“G8":

Appendix C to Part 5—DHS Systems of
Records Exempt From the Privacy Act

* * * * *

68. The DHS/CBP—017 Analytical
Framework for Intelligence (AFI) System of
Records consists of electronic and paper
records and will be used by DHS and its
components. The DHS/CBP—017 Analytical
Framework for Intelligence (AFI) System of
Records is a repository of information held
by DHS to enhance DHS’s ability to: identify,
apprehend, and/or prosecute individuals
who pose a potential law enforcement or
security risk; aid in the enforcement of the
customs and immigration laws, and other
laws enforced by DHS at the border; and
enhance United States security. This system
also supports certain other DHS programs
whose functions include, but are not limited
to, the enforcement of civil and criminal
laws; investigations, inquiries, and
proceedings there under; and national
security and intelligence activities. The DHS/
CBP—017 Analytical Framework for
Intelligence (AFI) System of Records contains
information that is collected by, on behalf of,
in support of, or in cooperation with DHS
and its components and may contain
personally identifiable information collected
by other federal, state, local, tribal, foreign,
or international government agencies. The
Secretary of Homeland Security has
exempted this system from certain provisions
of the Privacy Act as follows:

e Pursuant to 5 U.S.C. 552a(j)(2), the
system is exempt from 5 U.S.C. 552a(c)(3)
and (c)(4), (e)(1), (e)(2), (€)(3), (e)(4)(G),
(e)(4)(H), (e)(4)(1), (e)(5), (e)(8), ({), and (g).

e Pursuant to 5 U.S.C. 552a(j)(2), the
system (except for any records that were
ingested by AFI where the source system of
records already provides access and/or
amendment under the Privacy Act) is exempt
from 5 U.S.C. 552a(d)(1), (d)(2), (d)(3), and
(d)(4).

e Pursuant to 5 U.S.C. 552a(k)(1), the
system is exempt from 5 U.S.C. 552a(c)(3);
(e)(1), (e)(4)(G), (e)(4)(H), (e)(4)(D); and ().

e Pursuant to 5 U.S.C. 552a(k)(1), the
system is exempt from (d)(1), (d)(2), (d)(3),
and (d)(4).

e Pursuant to 5 U.S.C. 552a(k)(2), the
system is exempt from 5 U.S.C. 552a(c)(3);
(e)(1), (e)(4)(G), (e)(4)(H), (e)(4)(D); and ().

e Pursuant to 5 U.S.C. 552a(k)(2), the
system (except for any records that were

ingested by AFI where the source system of
records already provides access and/or
amendment under the Privacy Act) is exempt
from (d)(1), (d)(2), (d)(3), and (d)(4).
Exemptions from these particular subsections
are justified, on a case-by-case basis to be
determined at the time a request is made, for
the following reasons:

(a) From subsection (c)(3) and (4)
(Accounting for Disclosures) because release
of the accounting of disclosures could alert
the subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of that investigation
and reveal investigative interest on the part
of DHS as well as the recipient agency.
Disclosure of the accounting would therefore
present a serious impediment to law
enforcement efforts and/or efforts to preserve
national security. Disclosure of the
accounting would also permit the individual
who is the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension, which would undermine the
entire investigative process.

(b) From subsection (d) (Access to Records)
because access to the records contained in
this system of records could inform the
subject of an investigation of an actual or
potential criminal, civil, or regulatory
violation to the existence of that investigation
and reveal investigative interest on the part
of DHS or another agency. Access to the
records could permit the individual who is
the subject of a record to impede the
investigation, to tamper with witnesses or
evidence, and to avoid detection or
apprehension. Amendment of the records
could interfere with ongoing investigations
and law enforcement activities and would
impose an unreasonable administrative
burden by requiring investigations to be
continually reinvestigated. In addition,
permitting access and amendment to such
information could disclose security-sensitive
information that could be detrimental to
homeland security.

(c) From subsection (e)(1) (Relevancy and
Necessity of Information) because in the
course of investigations into potential
violations of federal law, the accuracy of
information obtained or introduced
occasionally may be unclear, or the
information may not be strictly relevant or
necessary to a specific investigation. In the
interests of effective law enforcement and
national security, it is appropriate to retain
all information that may aid in establishing
patterns of unlawful activity.

(d) From subsection (e)(2) (Collection of
Information from Individuals) because
requiring that information be collected from
the subject of an investigation would alert the
subject to the nature or existence of the
investigation, thereby interfering with that
investigation and related law enforcement
and national security activities.

(e) From subsection (e)(3) (Notice to
Individuals) because providing such detailed
information could impede law enforcement
and national security by compromising the
existence of a confidential investigation or
reveal the identity of witnesses or
confidential informants.

(f) From subsections (e)(4)(G), (e)(4)(H),
and (e)(4)(I) (Agency Requirements) and (f)

(Agency Rules), because portions of this
system are exempt from the individual access
provisions of subsection (d) for the reasons
noted above, and therefore DHS is not
required to establish requirements, rules, or
procedures with respect to such access.
Providing notice to individuals with respect
to existence of records pertaining to them in
the system of records or otherwise setting up
procedures pursuant to which individuals
may access and view records pertaining to
themselves in the system would undermine
investigative efforts and reveal the identities
of witnesses, and potential witnesses, and
confidential informants.

(g) From subsection (e)(5) (Collection of
Information) because with the collection of
information for law enforcement purposes, it
is impossible to determine in advance what
information is accurate, relevant, timely, and
complete. Compliance with subsection (e)(5)
would preclude DHS agents from using their
investigative training and exercise of good
judgment to both conduct and report on
investigations.

(h) From subsection (e)(8) (Notice on
Individuals) because compliance would
interfere with DHS’s ability to obtain, serve,
and issue subpoenas, warrants, and other law
enforcement mechanisms that may be filed
under seal and could result in disclosure of
investigative techniques, procedures, and
evidence.

(i) From subsection (g)(1) (Civil Remedies)
to the extent that the system is exempt from
other specific subsections of the Privacy Act.

Dated: June 4, 2012.
Mary Ellen Callahan,

Chief Privacy Officer, Department of
Homeland Security.

[FR Doc. 2012-13815 Filed 6-6-12; 8:45 am]
BILLING CODE 9110-06-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2012-0365; Airspace
Docket No. 12-AS0-22]

Proposed Establishment of Class E
Airspace; Arcadia, FL

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E Airspace at Arcadia,
FL, to accommodate the Area
Navigation (RNAV) Global Positioning
System (GPS) Standard Instrument
Approach Procedures at Arcadia
Municipal Airport. This action would
enhance the safety and airspace
management of Instrument Flight Rules
(IFR) operations at the airport.

DATES: Comments must be received on
or before July 23, 2012. The Director of
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the Federal Register approves this
incorporation by reference action under
title 1, Code of Federal Regulations, part
51, subject to the annual revision of
FAA, Order 7400.9 and publication of
conforming amendments.

ADDRESSES: Send comments on this rule
to: U. S. Department of Transportation,
Docket Operations, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE., Washington,
DC 20590-0001; Telephone: 1-800—
647-5527; Fax: 202—493-2251. You
must identify the Docket Number FAA—
2012-0365; Airspace Docket No. 12—
AS0O-22, at the beginning of your
comments. You may also submit and
review received comments through the
Internet at

http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, P.O. Box 20636,
Atlanta, Georgia 30320; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments,
as they may desire. Comments that
provide the factual basis supporting the
views and suggestions presented are
particularly helpful in developing
reasoned regulatory decisions on the
proposal. Comments are specifically
invited on the overall regulatory,
aeronautical, economic, environmental,
and energy-related aspects of the
proposal.

Communications should identify both
docket numbers (FAA Docket No. FAA—
2012-0365; Airspace Docket No. 12—
ASO0-22) and be submitted in triplicate
to the Docket Management System (see
ADDRESSES section for address and
phone number). You may also submit
comments through the Internet at
http://www.regulations.gov.

Persons wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2012-0365; Airspace
Docket No. 12-AS0-22.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive

public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded from and
comments submitted through http://
www.regulations.gov. Recently
published rulemaking documents can
also be accessed through the FAA’s Web
page at http://www.faa.gov/
airports_airtraffic/air traffic/
publications/airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except Federal holidays. An informal
docket may also be examined during
normal business hours at the office of
the Eastern Service Center, Federal
Aviation Administration, room 350,
1701 Columbia Avenue, College Park,
Georgia 30337.

Persons interested in being placed on
a mailing list for future NPRMs should
contact the FAA’s Office of Rulemaking,
(202) 267-9677, to request a copy of
Adpvisory Circular No. 11-2A, Notice of
Proposed Rulemaking distribution
System, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to Title 14, Code of Federal
Regulations (14 CFR) part 71 to establish
Class E airspace at Arcadia, FL,
providing the controlled airspace
required to support the RNAV GPS
standard instrument approach
procedures for Arcadia Municipal
Airport. Controlled airspace extending
upward from 700 feet above the surface
would be established for the safety and
management of IFR operations at the
airport.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.9V, dated August 9, 2011,
and effective September 15, 2011, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) Is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies

and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated,
would not have a significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This proposed
rulemaking is promulgated under the
authority described in Subtitle VII, Part,
A, Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This proposed regulation is
within the scope of that authority as it
would establish Class E airspace at
Arcadia Municipal Airport, Arcadia, FL.

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1E,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g); 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9V, Airspace
Designations and Reporting Points,
dated August 9, 2011, effectiv